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Dear Mr. Peterson:

The final staff analysis and proposed Statement of Decision for this test claim is
enclosed.

Hearing

This test claim is set for hearing on Friday, January 30, 2009, at 10:30 a.m. in Room
447 of the State Capitol, Sacramento, California. Please let us know in advance if you or
a representative of your agency will testify at the hearing, and if other witnesses will
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appear. If you would like to request postponement of the hearing, please refer to section
1183.01, subdivision (c)(2), of the Commission’s regulations.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact
the Commission Office at least five to seven working days prior to the meeting.

Please contact Camille Shelton at (916) 323-8215 with questions.

Sincerely,

/Pt saohe

PAULA HIGAS
Executive Director

Enclosures
j:mandates/2001/01tc28/corers/fsatrans(jan09)







Mr, Keith Peterson
January 16, 2009
Page Two

appear. If you would like to request postponement of the hearing, please refer to section
1183.01, subdivision (c)(2), of the Commission’s regulations.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
~ device, materials in an alternative format, or any other accommodations, please contact

the Commission Office at least five to seven working days prior to the meeting.

Please contact Camille Shelton at (916) 323-8215 with questions.
4?0 - ‘ ?

PAULA HIGAS

Executive Director

Enclosures
j:mandates/2001/01tc28/corers/fsatrans(jan09)







ITEM 6

TEST CLAIM
FINAL STAFF ANALYSIS

Labor Code Sections 1720, 1720.2, 1720.3, 1726, 1727, 1733, 1735,
1741, 1742, 1742.1, 1743, 1750, 1770, 1771, 1771.5, 1771.6, 1771.7,
1772, 1773, 1773.1, 1773.2, 1773.3, 1773.5, 1773.6, 1775, 1776, 17771
1777.5,1777.6, 1771.7, 1812, 1813, 1861

Public Contract Code Section 22002

Statutes 2002, Chapter 868 (AB 1506); Statutes 2001 Chapter 938 (SB 975);
Statutes 2001, Chapter 804 (SB 588); Statutes 2000, Chapter 954 (AB 1646);
Statutes 2000, Chapter 920 (AB 1883); Statutes 2000, Chapter 881 (SB 1999);
Statutes 2000, Chapter 875 (AB 2481); Statutes 2000, Chapter 135 (AB 2539);
Statutes 1999, Chapter 903 (AB 921); Statutes 1999, Chapter 220 (AB 302);
Statutes 1999, Chapter 83 (SB 966); Statutes 1999, Chapter 30 (SB 16);
Statutes 1998, Chapter 485 (AB 2803); Statutes 1998, Chapter 443 (AB 1569);
Statutes 1997, Chapter 757 (SB 1328); Statutes 1997, Chapter 17 (SB 947);
Statutes 1993, Chapter 589 (AB 2211); Statutes 1992, Chapter 1342 (SB 222);
Statutes 1992, Chapter 913 (AB 1077); Statutes 1989, Chapter 1224 (AB 114);
Statutes 1989, Chapter 278 (AB 2483); Statutes 1988, Chapter 160 (SB 2637);
Statutes 1983, Chapter 1054 (AB 1666); Statutes 1983, Chapter 681 (AB 2037);
Statutes 1981, Chapter 449 (AB 1242); Statutes 1980, Chapter 992 (AB 3165);
Statutes 1980, Chapter 962 (BA 2557); Statutes 1979, Chapter 373 (SB 925);
Statutes 1978, Chapter 1249 (AB 3174); Statutes 1977, Chapter 423 (SB 406);
Statutes 1976, Chapter 1179 (AB 3676); Statutes 1976, Chapter 1174 (AB 3365);
Statutes 1976, Chapter 861 (SB 1953); Statutes 1976, Chapter 599 (AB 1125);
Statutes 1976, Chapter 538 (AB 2466); Statutes 1976, Chapter 281 (AB 2363)

Title 8, California Code of Regulations Sections 16000, 16001- 16003 16100- 16102
16200-16206, 16300-16304, 16400-16403, 16410-16414, 16425, 16426-16428,
16429-16432, 16433, 16436-16439, 16500, 16800-16802, 17201-17212,
17220-17229, 17230-17237, 17240-17253, 17260-17264
(Reg. 1956, No. 08; Reg. 1972, No. 13; Reg. 1972, No. 23; Reg. 1977, No. 02;
Reg. 1977, No. 49; Reg. 1978, No. 06; Reg. 1979, No. 19; Reg. 1980, No. 06;
Reg. 1981, No. 09; Reg. 1982, No. 51; Reg. 1986, No. 07; Reg.1988, No. 35;,
~ Reg. 1990, No. 14; Reg. 1990, No. 42; Reg. 1991, No. 12; Reg. 1992, No. 13;
Reg. 1996, No. 52; Reg. 1999, No. 08; Reg: 1999, No. 25; Reg. 1999, No. 41;
Reg. 2000, No. 03; Reg. 2000, No. 18; and Reg. 2002, No. 03)

- School Facility Program Substantial Progress and
Expenditure Audit Guide — May 2003
(Prepared by the Office of Public School Construction)

AB 1506 Labor Compliance Program Guidebook — February 2003
(Prepared by the Division of Labor Standards Enforcement)




Antioch Unified School District Labor Compliance Program
January 17, 2003

Prevailing Wage Rate
01-TC-28

- Grossmont Union High School District, Clalmant

TABLE OF CONTENTS
Executive Summary and Staff Analysis ....... ........................................... 1
Record Prepared for August 1, 2008 Hearing |
Exhibit A

Prevailing Wage Rate test claim and attachments, subrhitted by
Clovis Unified School District on June 28, 2002 ......cccoerrverniirnirennenseennnrsensessseensns 101

Exhibit B _ ,

Declaration of Thomas J. Donner in support of test claim, submitted

August 26, 2002.........conuenenee rees st e et bR a s R ben S reenersenesenanens 497
Exhibit C |
Department of Industrial Relations comments, submitted January 15, 2003 ............509
Exhibit D | | |

State Building and Construction Trades Council of Cahforma AFL COI - ,
comments; submitted January 15,2003 .., 943

Exhibit E , , )

Claimant comrﬁents, submitted February 18, 2003 ................. st 1137
Exhibit F

Department of Flnance comments, submitted February 18; 2003 ........... e 1169
Exhibit G _ '

Claimant comments, submitted March 20, 2003 ........ccceveeiveeinrnnvenieersnreniseessreseses 1229
Exhibit H . |

Department of Industrial Relations comments, submitted April 2, 2003 ......... — .. 1237
Exhibit I |

- Prevailing Wage Rate test claim amendment and attachments, submitted
JULY 31, 2003 .ociiiiiiiiiiiiiiiinine s esias b en s s s 1241

Exhibit J
Department of Industrial Relations comments, submitted August 18, 2003 N 1447

ii




Exhibit K

Department of General Services, Office of Public School Construction comments,

submitted September 15, 2003.....cocieiiiiiii 1461
Exhibit L |

Claimant comments, submitted Séptember 18, 2003 ................................................. 1469
Exhibit M '

Department of Industrial Relations comments, submitted October 7, 2003.............. 1479
Exhibit N _

Claimant comments, submitted October 20, 2003.......ccovviivirnnimenieinnnn 1535
Exhibit O _
Department of Finance comments, submitted November 5, 2003 ..reeeerererrine —_— 1565
Exhibit P

Claimant comments, submitted November 6, 2003 .............................................. .. 1573
Exhibit Q |

Claimant comments, submitted December 8, 2003 ......coovunnmieirensininiinininnnss . 1593
Exhibit R ' '

Comm1ss1on staff request for additional 1nformat10n, 1ssued July 11 2007 1 663
Exhibit S

Claimant response to request for additional information, submitted : _
AUGUSE 30, 2007 wovvvrrieriernrsissssesssnssessisss s s 1669
Exhibit T | | - |

Draft Staff Analysis, issued March 11, 2008............... e s 1865
Exhibit U | |

Depértment of Industrial Relations féQucst for extension of time to file .
comments, submitted March 28, 2008........ccccooniiniiniinni 1939 .
Exhibit V |

Commission staff approval for extension of t1me to ﬁle comments,

issued March 28, 2008 ........ccvrrivinrienminnnieismsssssisssssssssersssesssisenisioe 947
Exhibit W | - | - |
Department of General Services, Office _of'Publié School Construction comments, |
submitted April 1, 2008 .....ccviieririmiiiineeessrse s s 1953
Exhibit X

Department of Industrial Relations comments, submitted April 14, 2008................ 1959

iii




Exhibit Y

Department of Finance comments, submitted April 15, 2008.......ccccvriviiiiennrinnnenes 2007
Exhibit Z

Department of Industr1a1 Relations request to postpone June 26, 2008 hearing,
submitted May 27, 2008 ....cccvvirerveriennrriisieeeerisreeiesisesreessessessesassesnesssessessassnes 2015
Exhibit AA

Commission staff approval for postponement of hearing on test claim, _

issued May 28, 2008 ........covvriiiii e s 2021
Exhibit BB

Cases

Estate ofGrz.s*wold (2001) 25 Cal. 4 004 cv.vvevrrerrerrssenarsasssessserasaaes cereeeeseenneeens reeenn 2027
Hallv. City of Taft (1956) 47 Cal.2d 177 ceveceeevrriininnininisnniennessesessnnesseess 2041
Inre Rudy L. (1994) 29 Cal.APP.A™ 1007 .ovvvvvvemnriresreressieissssesssssessssssssssssssssnsssens 2049
People v. Oken (1958) 159 Cal.APP.2d 456....cccrveriecrmnrinnnenvsesiecemrenseneennennnnnsn 2055
Southern California Labor Management Operatmg Engineers Contract Compliance
Committee v. Aubry (1997) 54 CalAPP.A™ 873 wouceeeveescseriessrsssesssssssssssssssssens 2059
State Compensation Insurance Fund v. Workers’ Compensation Appeals Board

(1995) 37 CalAPDP.AT 675 .ooveveevsreerecesse e ssnssssess s ssesssssisassssssssssssssesssssesons 2069
Documents Cited ' o
70 Opinions California Attorney General 92 (1987) .....ccvvvvireunenee. e 2077
Senate Rules Committee, Office of Senate Floor Analyses, SB 588 Analysis,
September 12, 2001 ....cocceiriirieviriniicienrinensnieereseseessesesessressesesesssssssssssesessassssens 2085
Official Voter Information Guide, General Election Tﬁesday, November 5, 2002,
Proposition 47, Analysis by the Legislative Analyst........ccccevvvveveerenierecnerrnsnenersennenens 2091 ..
School Facility Program Handbook, Office of Public Schoeol Construction,

: 1ssued JULY, 2007 c.uoiirrevercieeeeirecrerereeeseesseesresserasseesinssssssarersessssessessesansvsnsinsivansreres 2099
Deferred Maintenance Program Handbook, Office of Public School Constructlon, .
issued June, 2007 .......cceviremeviinmineni s 2207
Official Voter Information Guide, Cahforma Prlmary Electlon 7

- Tuesday, March 2, 2004, Proposmon 55, Analy31s by the Legislative Analyst...,v-....2243

- Additional Documents in the Record for J. anuarv 30, 2009 Hearing
Exhibit CC '

Final Staff Analysis prepared for August 1, 2008 Hearing................. e 2253
Exhibit DD _
Notice of withdrawal of test claim by Clovis Unified SCHOOL.ereeeenrerererrrereserseeenn 2335

iv




Exhibit EE

Grossmont Union High School District’s notice of substitution of parties............... 2341
Exhibit FF 7
Declaration of Scott H. Patterson in support of test L WO 2349
Exhibit GG
Revised Draft Staff Analysis, issued November 12, 2008........coovreererererersererssnssens 2361
Exhibit HH
Grossmont Union High School District’s comments and.supporting documents
in response to Revised Draft Staff Analysis.......couiivmivevennreenninnnne. 2463
Exhibit II
Additional Authorities

: California Teachers Association v. Hayes (1992) 5 Cal. App.4th 1513.......ccccevvnins 2565
Candid Enterprises Inc. v. Grossmont Union High School District (1985)

39 Cal.3d 878 S P NN 2585
Santa Barbara School District v. Superior Court (1975) 13 Cal.3d 315 ...ccevevnnnnnen, 2597







Hearing Date: January 30, 2009
JAMANDATES\2001\01-TC-28\TC\FSA (Jan 09).doc

ITEM 6

TEST CLAIM
FINAL STAFF ANALYSIS

Labor Code Sections 1720, 1720.2, 1720.3, 1726, 1727, 1733, 1735,
1741, 1742, 1742.1, 1743, 1750, 1770, 1771, 1771.5,1771.6, 1771.7,
1772, 1773, 1773.1, 1773.2, 1773.3, 1773.5, 1773.6, 1775, 1776, 1777.1,
1777.5,1777.6, 1777.7, 1812, 1813, 1861

Public Contract Code Section 22002

Statutes 2002 Chapter 868 (AB 1506); Statutes 2001, Chapter 938 (SB 975);
Statutes 2001, Chapter 804 (SB 588); Statutes 2000, Chapter 954 (AB 1646);
Statutes 2000, Chapter 920 (AB 1883); Statutes 2000, Chapter 881 (SB 1999);
Statutes 2000, Chapter 875 (AB 2481); Statutes 2000, Chapter 135 (AB 2539);
Statutes 1999, Chapter 903 (AB 921); Statutes 1999, Chapter 220 (AB 302);
Statutes 1999, Chapter 83 (SB 966); Statutes 1999, Chapter 30 (SB 16);
Statutes 1998, Chapter 485 (AB 2803); Statutes 1998, Chapter 443 (AB 1569);
Statutes 1997, Chapter 757 (SB 1328); Statutes 1997, Chapter 17 (SB 947);
Statutes 1993, Chapter 589 (AB 2211); Statutes 1992, Chapter 1342 (SB 222);
Statutes 1992, Chapter 913 (AB 1077); Statutes 1989, Chapter 1224 (AB 114);
Statutes 1989, Chapter 278 (AB 2483); Statutes 1988, Chapter 160 (SB 2637);
Statutes 1983, Chapter 1054 (AB 1666); Statutes 1983, Chapter 681 (AB 2037);
Statutes 1981, Chapter 449 (AB 1242); Statutes 1980 Chapter 992 (AB 3165)
Statutes 1980, Chapter 962 (AB 2557); Statutes 1979, Chapter 373 (SB 925);
Statutes 1978, Chapter 1249 (AB 3174); Statutes 1977, Chapter 423 (SB 406),
Statutes 1976, Chapter 1179 (AB 3676); Statutes 1976, Chapter 1174 (AB 3365);
Statutes 1976, Chapter 861 (SB 1953); Statutes 1976, Chapter 599 (AB 1125);
Statutes 1976, Chapter 538 (AB 2466); Statutes 1976, Chapter 281 (AB 2363)

Title 8, California Code of Regulations Sections 16000, 16001 - 16003 16100- 16102
16200-16206, 16300-16304, 16400-16403, 16410- 16414, 16425, 16426-16428,
16429-16432, 16433, 16436-16439, 16500, 16800-16802, 17201-17212,
17220-17229, 17230-17237, 17240-17253, 17260-17264
(Reg. 1956, No. 08; Reg. 1972, No. 13; Reg. 1972, No. 23; Reg. 1977, No.02;
Reg. 1977, No. 49; Reg. 1978, No. 06; Reg. 1979, No. 19; Reg. 1980, No. 06;
Reg. 1981, No. 09; Reg. 1982, No. 51; Reg. 1986, No. 07; Reg.1988, No. 35;
Reg. 1990, No. 14; Reg. 1990, No. 42; Reg. 1991, No. 12; Reg. 1992, No. 13;
Reg. 1996, No. 52; Reg. 1999, No. 08; Reg. 1999, No. 25; Reg. 1999, No. 41;
Reg 2000 ‘No. 03; Reg. 2000, No. 18; and Reg. 2002, No. 03)

- School Facility Program Substantial Progress and
 Expenditure Audit Guide — May 2003
(Prepared by the Office of Public School Construction)

AB 1506 Labor Comphance Program .Gu_.lde_book — February 2003
(Prepared by the Division of Labor Standards Enforcement)

01-TC-28 Prevailing Wage Rate
1 'Final Staff Analysis
: January 2009




Antloch Unified School District Labor Compliance Pro gram
January 17, 2003

Prevailing Wage Rate
01-TC-28
Grossmont Union High School District, Claimant

EXECUTIVE SUMMARY

This test claim was originally set for hearing on August 1, 2008. On July 23, 2008, after the
final staff analysis was issued, the original claimant, Clovis Unified School District, filed an
application to withdraw the claim pursuant to section 1183.08 of the Commission’s

regulations. On August 21, 2008, Grossmont Union High School District filed a substitution of
parties and took over the clalm A draft staff analysis that updated the claimant and

- chronology sections of the analysis was reissued for comment in November 2008, Grossmont
filed comments on the revised draft, These comments are summarized and analyzed in the
staff analysis below.

Background

This test claim addresses changes to the California Prevailing Wage Law (CPWL), which is “a
comprehensive statutory scheme demgned to enforce minimum wage standards on
construction projects funded in whole or in part with public funds.” Contractors for public
works projects that exceed $1,000 are required to pay local prevailing wages to construction
workers on those projects. The requirement to pay prevailing wages is only applicable to work
performed under contract, and is not applicable to work carried out by a public agency with its
own forces; the requirement is apphcable to contracts let for maintenance work. Local

- prevailing wage rates are set by the Director of the Department of Industual Relations.

The Test Claim Statutes, Regulatlons and Alleged Executive Orders Impose a Partially
Reimbursable State-Mandated Program on K-12 School Districts or Community College
Districts Within the Meaning of Article XIII B, Section 6 of the California Constitution

The provisions of the CPWL are only applicable when a district contr acts with a private entity to
carry out a public works project. The cases have consistently held that when a district makes an
underlying discretionary decision that triggers mandated costs, no state mandate is imposed. The
underlying decision to undertake a public works project is mandated by the state only when the
public works project is for the purpose of repair or maintenance of school buildings or property.
The underlying decision to contract for such a project is mandated by the state under the Public
Contract Code, only when the project is not an emergency as deﬁned and under other specified
conditions related to the size of the student body and cost of the pro; ect.

The test claim statutes and regulatlons mandate certain activities when the CPWL provisions are
triggered under the above circumstances, and some of those activities, which are listed in the
conclusion below, impose a new program or higher level of service, and costs mandated by the
state on K-12 school districts and community college districts within the meaning of article

XII1 B, section 6 of the California Constitution. :

2 01-TC-28 Prevailing Wage Rate
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Position of the Parties

Grossmont Union High School District requests reimbursement for numerous activities listed on
pages 24-30. In response to the draft staff analysis issued in November 2008, the claimant made
the following main arguments:

In addition to repair and maintenance of school facilities, state law mandates school
districts to construct or reconstruct facilities with the use of state funds when existing
facilities become unsafe or inadequate and, thus, the activities required by the Prevailing
Wage Law are reimbursable under those circumstances.

Staff finds that school districts are not legally or practically compelled to construct or
reconstruct school facilities with the use of state funds. Rather, based on statutory and
case law authorities, the decision to construct or reconstruct new facilities is a decision
made by the school district. State bond funds are available for assistance upon
application to the State Allocation Board. ‘

School districts are mandated to implement a Labor Compliance Program pursuant to
Labor Code section 1771.5. '

 Staff finds that a district’s implementation of the Labor Compliance Program is not

legally or practically compelled by the state. Ordinarily, the prevailing wage
requirements are applicable for every public works project that exceeds $1,000. Labor
Code section 1771.5 states in pertinent part that if an awarding body elects to initiate and
enforce a Labor Compliance Program, the awarding body can avoid prevailing wage
requirements for public works projects of up to $25,000 for construction work or up to
$15,000 for alteration, demolition, repair or maintenance work. Section 1771.7 further
provides that an awarding body that chooses to use funds derived from the Kindergarten-
University Public Education Facilities Bond Acts of 2002 and 2004 shall initiate and
enforce a Labor Compliance Program.

Many of the new activities required of school districts, which were recommended for
denial in the staff analysis, do constitute a new program or higher level of service.

Staff disagrees with the claimant’s analysis. Before 1975, local agencies and school
districts were required to determine prevailing wage rates for each craft, publish the rate
determinations in the newspaper each year, take cognizance of any violations, investigate
alleged violations, enforce the law. The test claim statutes shifted these activities to the

- state. In exchange, school districts are now required to perform a lower level of service

by obtaining the rates from the state, ensuting that the correct rate is used, including a
statement of prevailing wage rates in the advertisement for bids and in the contract, and
reporting any violations to the Labor Commissioner.

There is no evidence that Labor Code section 1776, subdivision (e), and section 16402 of
the Department of Industrial Relations regulations provide sufficient fee authority
pursuant to Government Code section 17556, subdivision (d), to fully pay for the
activities of obtaining certified payroll records from the contractor, sending an
acknowledgment to the requestor of the public record, making redactions to the records
as required by statute, and providing copies to the requestor. Thus, these activities cannot
be denied. Rather, any revenue received through the fee authority should be identified as
an offset. '
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After further consideration, staff agrees with the claimant’s arguments. There is no
evidence that the fee authority, which is capped at $10 for the first page and 25 cents
for each page thereafter, is sufficient to cover the costs incurred for obtaining certified
payroll records from the contractor, sending an acknowledgment to the requestor,
making redactions, and providing copies to the requestor for every individual request
made. Therefore, staff finds those activities impose costs mandated by the state
pursuant to Government Code section 17514.

The Department of Finance concurred with the draft staff analysis issued before the

August 2008 hearing, which recommended that the test claim be partially approved. The
Department of Industrial Relations argues that the test claim should be denied and that any
mandate that exists is negligible. The Department of General Services, Office of Public
School Construction contends that a school district’s participation in the School Facility
Program to obtain assistance in facility funding is voluntary. Finally, the State Building and
Construction Trades Council of California filed comments contending that the test claim
should be denied. ‘

Conclusion

Staff concludes that Labor Code section 1776, subdivisions (g) and (h), and sections 16403,
subdivision (a), and 16408, subdivision (b), of the Department of Industrial Relations’
regulations constitute a reimbursable state-mandated program within the meaning of

article XIII B, section 6 of the California Constitution, but only when those activities are
triggered by projects for repair or maintenance to school facilities and property, pursuant to
Education Code sections 17002, 17565, 17593 and 81601, when the project constitutes a
public works project pursuant to the CPWL, and when the project must be let to contract under
the following circumstances: '

1. For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113, and

a. 'for districts with an average daily attendance of less than 35, OOO when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours oz the job exceeds 750, or the material cost exceeds
'$21,000. (Pub. Contract Code, § 20114.) ' !

2. For commumty college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654, and

a. for districts with full-time equivalent students of fewel than 15,000, when the
total number of hours on the job exceeds 350; or :

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000. (Pub. Contract Code, § 20655. )

3. For any K-12 school dlstnct or community college district that is subject to the
Uniform Public Contract Cost Accounting Act (UPCCAA), when a project is not an
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emergency as set forth in Public Contract Code section 22035, and the project cost will
exceed $30,000." (Pub. Contract Code, § 22032.)

Only the following activities for the foregoing projects are reimbursable:

«  Obtain certified payroll records from the contractor, including specified information in
the request. (Cal. Code Regs., tit. 8, § 16400, subd. (c).)

» Send an acknowledgment to the requestor including notification of the costs to be paid
for preparing the records. (Cal. Code Regs., tit. 8, § 16400, subd. (d).)

» Make the specified redactions. (Lab. Code, § 1776, subd. (e), Cal. Codei/Regs.,
tit. 8, § 16403, subd. (b).) ‘

» Provide copies of t_he records to the requestor. (Lab. Code, § 1776, subd. (b)(3).)

= Retain copies of payroll records requested by the public and provided by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

» Retain copies of payroll records réquested by the public and provided by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

» Withhold penalties from contractor progress payments for noncompliance with the

~ requirement to provide certified payroll records under Labor Code section 1776, upon
request of the Department of Industrial Relations’ Division of Apprenticeship _
Standards or the Division of Labor Standards Enforcement. (Lab. Code, § 1776, subd.
(g) (as amended by Stats. 1978, ch. 1249).)

» Insert stipulations regarding the contractor’s and subcontractor’s requirements pursuant
to Labor Code section 1776 in the contract. (Lab. Code, § 1776, subd. (h) (as amended
by Stats. 1978, ch. 1249); Cal. Code Regs., tit. 8, § 16408, subd. (b).)

Any fees received by school districts pursuant to Labor Code section 1776, subdivision (g),
and title 8, California Code of Regulations, section 16402 for obtaining certified payroll
records from the contractor, sending an acknowledgment to the requestor, making redactions,
and providing copies of the records to the requestor shall be identified as offsetting revenue in
the parameters and guidelines. Furthermore, any grant funds available to awarding bodies
under the deferred maintenance program, or any other eligible grant pro gram, when used for
the newly mandated activities in this test claim, shall be identified in the parameters and
guidelines as possible offsetting revenues.

None of the other test claim statutes, regulations or alleged executive orders that were pled
mandate a new program or higher level of service subject to article XIII B, section 6.

Recommendation

Staff recommends the Commission adopt this analysis to partially approve the test claim.

! Prior to January 1, 2007, the dollar limit for public projects that could be performed by the
district with its own forces was $25,000.
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STAFF ANALYSIS

Claimant

Grossmont Union High School District

Chronology
06/28/02

07/08/02
08/14/02

08/15/02

08/19/02
11/05/02

11/06/02
01/13/03
01/15/03

01/15/03
01/15/03

101/25/03
01/30/03

02/18/03
02/18/03
03/20/03
04/02/03
07/31/03
08/14/03
08/18/03
09/05/03

Clovis Unified School District filed test claim with the Commission on
State Mandates (“Commission”)

Commission staff deemed the test claim complete

The Department of Industrial Relations requested an extension of time,
for an additional 90 days, to file comments on the test claim

Commission staff approved extension of time, to November 13, 2002, to '
file comments on the test claim

Claimant filed missing pages of the test claim with the Commission

The Department of Finance requested an extension of time, for an
additional 60 days, to file comments on the test claim

Commission staff approved extension of time, to January 15, 2003, to
file comments on the test claim

The Department of Finance requested an extension of time to file
comments on the test claim

Commission staff approved extension of time, to January 31, 2003, to
file comments on the test claim

The Department of Industrial Relations filed comments on the test claim

The State Building and Construction Trades Council of California,
AFL-CIO, filed comments on the test claim

The Department of Finance requested an extension of time to file
comments on the test claim

Commission staff approved extension of time, to February 18, 2003, to
file comments on the test claim

Claimant filed rebuttal comments on the test claim

The Department of Finance filed comments on the test claim

Claimant filed comments on the test claim

The Department of Industrial Relations filed comments on the test claim
Claimant filed amendment to the test claim

Commission staff deemed the amendment to the test claim complete
The Department of industrial Relations filed comments on the test claim

The Department of Finance requested a 30-day extension to file
comments on the test claim
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09/12/03
09/15/03
09/16/03

09/18/03
10/07/03
10/09/03

10/14/03
10/15/03

10/20/03
11/06/03
11/05/03
12/08/03
01/28/04

01/30/04
07/11/07
07/23/07

07/26/07
07/25/07

08/01/07
08/30/07

03/11/08
03/28/08

The Department of Industrial Relations requested an extension of time,
for an additional 21 days, to file comments on the test claim

The Department of General Services, Office of Public School
Construction, filed comments on the test claim

Commission staff approved extension of time, to October 6, 2003, for
the Department of Industrial relations to file comments on the test claim

Claimant filed rebuttal comments on the test claim
The Department of Industrial Relations filed comments on the test claim

The Department of Industrial Relations filed a verification for its
August 18, 2003 comments on the test claim

The Department of Finance 1'equestéd an extension of time, for an
additional 30 days, to file comments on the test claim

Commission staff approved extension of time, to November 5, 2003, to
file comments on the test claim

Claimant filed rebuttal comments on the test claim
Claimant filed rebuttal comments on the test claim
The Depattment of Finance filed comments on the test claim
Claimant filed rebuttal comments on the test claim

The Department of Industrial Relations requested an extension of time,
for an additional 30 days, to file comments on the test claim

Commission staff approved extension of time, to March 3, 2004, to file
comments on the test claim °

Commission staff requested claimant to provide specific versions of
regulations claimed ,

The Department of Industrial Relations requested postponement of the
December 6, 2007 hearing on the test claim

Commission staff denied the request to postpone hearing the test claim

Claimant requested an extension of time, for an additional four weeks,
to file regulations information requested by Commission staff

Commission staff approved extension of time, to August 29, 2007, to
file the information requested

Claimant submitted additional regulatlons information requested by
Commission staff

- Commission staff issued draft staff analysis

The Department of Industrial Relations requested an extension of time
to file comments on the draft staff analysis
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03/28/08
04/01/08
04/14/08

04/15/08
05/27/08

05/28/08

07/18/08

07/23/08

07/23/08

08/21/08

09/02/08

09/03/08

11/12/08

12/02/08

Background

Commission staff approved the request for an extension of time, for an

additional two weeks, to file comments on the draft staff analysis

The Department of General Services, Office of Public School
Construction, filed comments on the draft staff analysis

The Department of Industrial Relations filed comments on the draft staff
analysis

. The Department of Finance filed comments on the draft staff analysis

The Department of Industrial Relations requested that the hearing be
postponed to August 1, 2008

Commission staff approved the request to postpone the hearing to
August 1, 2008

Commission staff 1ssued the final staff ana1y31s for August 1, 2008
hearing

Clovis Unified School District files application to withdraw test claim
pursuant to section 1183.08 of the Commission’s regulations

Commission staff issues letter to Clovis Unified School District and
interested parties and affected state agencies accepting the withdrawal,
and providing notice that the test claim will be dismissed, pursuant to
section1183.08 of the Commission’s regulations, if no other school
district takes over the claim by substitution of the parties on or before
September 22, 2008

Grossmont Union High School District files notice of substitution of
parties and takes over test claim

Commission staff issues letter to parties providing notice: of substitution
of parties

Grossmont Union High School District files declaration of Scott H.
Patterson in support of test claim. :

Revised draft staff analysis issued for comment; item set for hearing on
January 30, 2009

Grossmont Union High School District files comments on revised draft
staff analysis

This test cla1m addresses 36 statutory changes to the California Prevalhng Wage Law
(CPWL) 1nvolv1ng 33 Labor Code sections and more than 90 regulatory provisions, which
have taken plaee since 1975. The CPWL is “a complehenswe statutory scheme designed to
enforce minimum wage standards on construction projects funded in whole or in part with

2 Labor Code sections 1720 et seq.
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public funds. »3 Contractors for public works projects that exceed $1,000 are required to pay
local prevailing wages to construction workers on those pr OJects The requirement to pay
prevailing wages is only applicable to work performed under contract, and is not applicable to
work catried out by a public agency with its own forces; the requirement is applicable to
contracts let for maintenance work.” Local prevailing wage rates are set by the Director of the
Department of Industrial Relations.’® :

In addition to state agencies, the CPWL applies to “political subdivisions,” which include any
county, city, district, pubhc housing authority, or public agency of the state, and assessment or
improvement districts.” Thus, the CPWL applies to both school districts and community
college districts. The agency or authority awarding the contract for public work is known as
the “awarding body.”®

The overall purpose of the CPWL is to beneﬁt and protect employees on public works
projects.” Its specific goals are to: 1) protect employees from substandard wages that might
be paid if contractors could recruit from cheap-labor areas; 2) permit union contractors to
compete with nonunion contractors; 3) benefit the public through the superior efficiency of
well-paid employees; and 4) compensate nonpublic employees w1th higher wages for the
absence of job security and benefits enjoyed by public employees.'

The CPWL does not generally cover federal projects. Those projects are addressed in the
federal Davis-Bacon Act (40 USC § 276a(a)), which was enacted for a similar purpose, i.e., to
protect local wage standards by preven‘ung federal contractors from basing their bids on wages
lower than those prevailing in the area.!! However, the application of state prevailing wage
rates when higher is required whenever federally funded or assisted projects are controlled or
carried out by California awarding bodies.'

Public Works Defined

The Labor Code generally defines “public works” as construction, alteration, demolition,
installation or repair work done under contract and paid for in whole or in part out of public

3 Road Sprinkler Fitters, Local Union 669 v. G & G Fire Sprmkler Inc. (2002)
102 Cal.App.4™ 765, 776.

4 Labor Code section 1771.

S Ibid..

6 Labor Code section 1770.

" Labor Code secﬁon 1721.

8 Labor Code section 1720.

9Lusara’z Construction Co v. Aubry (1992) 1 Cal 4% 976, 087.
1 bid,

Y Southern California Labor Management Operating Engineers Contract Complzance
Committee v. Aubry (1997) 54 Cal.App.4™ 873, 882-883.

'_2 Title 8, California Code of Regulations, section 16001, subdivision (b).
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funds," and includes: 1) design and preconstruction work;14 2) work done for irrigation,
utility, reclamation and improvement districts;'® 3) street, sewer, or other improvement work
for public agencies .16 4) laying of carpet;'’ 5) certain public transportation demonstration
proj ects;'® and 6) hauling of refuse from a public works site to an outside disposal location.'
Public works projects also include maintenance, 20 g5 defined.?!

9

The Labor Code also defines “paid for in whole or in part out of public funds” as payment of
funds directly to or on behalf of a public works contractor, subcontractor or developer,22
including various other types of payments,23 and provides several types of projects that are
excluded from that definition.?*

Prevailing Wage Rates

Prevailing wage rates are set by the Director of the Department of Industrial Relations (DIR),25
generally by reviewing local wage rates established by collective bargaining agreements and
rates that may have been predetermined for federal public works.2® The awarding body for any
contract for public works is required to specify in the call for bids, the bid specifications and

» 13 Labor Code section 1720, subdivision (a)(1).
% Ibid, o |
15 1 abor Code section 1720, subdivision (2)(2).
16 | abor Code section 1720, subdivision (2)(3).
17 Labor Code section 1720, subdivisions (a)(4) and (a)(5).
18 abor Code section 1720, subdivision (2)(6).
191 abor Code section 1720.3.

20 [ abor Code section 1771; Title 8, California Code of Regulations, section 16001,
subdivision (f).

2! «Mgintenance” is defined as: (1) routine, recurring and usual work for the preservation,
protection and keeping of any publicly owned or publicly operated facility (plant, building,
structure, ground facility, utility system, or any real property) for its intended purposes in a
safe and continually usable condition for which it has been designed, improved, constructed,
altered or repaired; and (2) carpentry, electrical, plumbing, glazing, touchup painting, and
other craft work designed to preserve the publicly owned or publicly operated facility in a safe,
efficient and continuously usable condition for which it was intended, including repairs,
cleaning and other operations on machinery and other equipment permanently attached to the
building or realty as fixtures. Janitorial services of a routine, recurring or usual nature are
excluded. (tit. 8, Cal. Code Regs., § 16000.)

221 abor Code section 1720, subdivision (b)(1).

2 1 abor Code section 1720, subdivisions (b)(2) through (b)(6).
24 1 abor Code section 1720, subdivision (c).

% 1 abor Code section 1770.

26 1 abor Code section 1773.
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the contract itself, what the prevailing wage rate is for each craft, classification or type of
worker needed to execute the contract.?’ In lieu of specifying the wage rates in the call for
bids, bid specifications and the contract itself, the awarding body may include a statement in
those documents that copies of the prevailing wage rates are on ﬁle at its principal office,
which shall be made available to any interested party on request. 8 The awarding body is
required to post at each job site a copy of the determination by the DIR D1rect0r of the
prevailing wage rates.

Prospective bidders, representatives of any craft classification or type of worker involved, or
the awarding body may challenge the declared grevalhng wage rates with DIR within 20 days
after commencement of advertising of the bids.” The Director of DIR begins an investigation
and within 20 days, or longer if agreed upon by all the parties, makes a determination and
transmits it in writing to the awarding body and the interested parties, which delays the closing
date for submitting bids or starting of work until five days after the determination.’’ The-
Duecggl s determination is final, and shall be considered the determination of the awarding
body. : :

Payroll Records

Contractors and subcontractors subject to the CPWL are required to keep accurate payroll
records showing name, address, social security number, work classification, straight time and
overtime hours wo1ked each day and week and actual wages paid to each worker in connection
with the public work,*® and provide certified copies or make such records available for
inspection, upon request of the employee, the awarding body, Division of Labor Standards
Enforcement, and the Division of Apprenticeship Standards.>* Requests by the public are
required to be made through the awarding body, the Division of Apprenticeship Standards, or
the Division of Labor Standards Enforcement,” and shall be redacted to prevent disclosure of
an individual’s name, address and social security number.*® The requesting party is required
to reimburse the costs of preparing the records by the contractor, subcontractors, and the entity

2T Labor Code section 1773.2.

B Ipid

® Ibid.

3 [ abor Code section 1773.4.

3 Ibid, |

2 Ibid, ,

3 Labor Code section 1776, subdivision (a).

34 Labor Code section 1776, subdivision (b).

35 Labor Code section 1776, subdivision (b)(3).

38 Labor Code section 1776, subdivision (e).
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through which the request was made.’” The awarding body is required to insert stipulations in
the contract to effectuate these provisions.”®

Discrimination on Public Works Employment Prohibited

Labor Code section 1735 prohibits contractors from discriminating on public works
employment for particular categories of persons, and every contractor violating the section is
subject to all the penalties imposed for a-violation of the CPWL. '

Enforcement of CPWL

The awarding body is required to “take cognizance” of violations of the CPWL committed in
the course of the public works contract, and shall promptly report any suspected violations to
the Labor C(_)rm‘nissioner.39

The Labor Commissioner is charged with enforcing the CPWL.*® If the Labor Commissioner
determines after an investigation that there has been a violation of the CPWL, the Labor
Commiissioner issues a civil wage and penalty assessment to the contractor or subcontractor or
both.*! Prior to July 1, 2001, the only way to challenge such an assessment was in court. On
and after July 1, 2001, contractors or subcontractors may obtain review of a civil wage and
penalty assessment through an informal settlement meeting with the Labor Commissioner,” or
via an administrative hearing.* Until January 1, 2009, hearings are conducted before the DIR
Director with an impartial hearing officer; thereafter the hearing will be conducted by an
administrative law judge.44 An affected contractor or subcontractor may appeal the
administrative decision within 45 days of service of the decision by filing a petition for writ of
mandate under Code of Civil Procedure section 1094.5.% This process provides the exclusive
remedy for review of a civil wage and penalty assessment by the Labor Commissioner.*®

‘When the Labor Cormmissioner issues a civil wage and penalty assessment, the awarding body
is required to withhold and retain such moneys from contractor payments sufficient to satisfy
the assessment.?’ The amounts withheld cannot be disbursed until receipt of a final order that
is no longer subject to judicial review.*® The awarding body that has withheld funds in

37 Labor Code section 1776, subdivision (b)(3).

381 abor Code section 1776, subdivision (h).

39 1 abor Code section 1726.

40 Labor Code section 1741.

! Ibid.

#2 1 ,abor Code section 1742.1, subdivision (b).

# Labor Code section 1742, subdivisions (a) and (b).
41 abor Code section 1742, as amended by Statutes 2004, chapter 685.
4 1 abor Code section 1742, subdivision (c).

46 Labor Code section 1742, subdivision (g).

4T Labor Code section 1727, subdivision (a).

- *8 Labor Code section 1727, subdivision (b).
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response to a civil wage and penalty assessmenf,* upon receipt of the final order, shall remit
withheld funds to the Labor Commissioner.

Labor Compliance Program

_ The awarding body can avoid paying prevailing wages for public works projects of $25,000 or
less when the proj ect is for construction, and $15,000 or less when the project is for alteration,
demolition, repair or maintenance work, if the awarding body elects to initiate and enforce a
labor compliance program (LCP) for all of its public works proj ects.’® As part of its duties as
an LCP, the awarding body is required to do the following: 1) place appropriate language
concerning CPWL in all bid invitations and public works contracts; 2) conduct a prejob
conference with the contractor and subcontractors to discuss federal and state labor law

requi1 ements applicable to the contract; 3) review and audit payroll records (that the contractor
is required to keep) to verify compliance with CPWL; 4) withhold contract payments when
payroll recotds are delinquent or inadequate; and 5) withhold contract payments equal to the
amount of underpayment and apphcable penalties when, after 1nvest1gat10n it is estabhshed
that underpayment has occurred.’ :

- If the awarding body enforces the CPWL as an LCP, the awarding body is entitled to keep any
penalties assessed. Before taking any action, the awarding body is required to provide notice
of the withholding of any contract paymients to the contractor and any subcontractor. 52 The
same process for review of a civil wage and penalty assessment made by the Labor
Commissioner, as set forth in Labor Code sections 1742 and 1742.1, is invoked.”® Any
amount recovered from the contractor, shall first satisfy the wage claim, before being applied to
penalties, and if insufficient money is recovered to pay each worker in full, the money shall be
prorated among all workers.> Wages for workers who cannot be located are placed in the
Industrial Relations Unpaid Wage Fund and held in t1ust 3 Penalties of not more than $50 per
day for each worker paid less than the p1eva111ng wage rates 56 are paid into the general fund of
the awarding body that enforced the CPWL.” z '

Awarding bodies that choose to use funds derived from the Kindergarten-University Public
Education Facilities Bond Acts of 20025 8 or 2004 for public works projects are required to

# Labor Code section 1742, subdivision ().

50 T.abor Code section 1771.5, subdivision'(a).
S Labor Code section 1771.5, subdivision (b).

% 1 abor Code section 1771 6, subdivision (a).
53 Labor Code section 1771 .6, subdivisions (b) and (c).

5 Labor Code section 1771.6, subdivision (d).

5 Labor Code section 1771.6, subd1v1s1on (e).

36 Labor Code section 1775.

5T Labor Code section 1771.6, subdivision (e).

58 Propos1t10n 47, approved by the voters at the November 5, 2002 statewide general election.
% Proposition 55, approved by the voters at the March 2004 statewide direct primary election.
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adopt and enforce an LCP or contract with a third party to adopt and enforce an LCP.% These
funds are allocated through the School Facility Program established by Chapter 12.5 of the
Education Code. The State Allocation Board was required to increase as soon as feasible, but
no later than July 1, 2003, the per pupil grant amounts to accommodate the state’s share of the
increased costs of a new cons’uuctlon or modernization project due to the initiation and
enforcement of the LCP.5! Awarding bodies that choose to use funds denved from the
Kindergarten-University Public Education Facilities Bond Act of 2006,% however, are not
subject to this requirement.

Employment of Apprentices on Public Works Projects

Properly registered apprentwes are allowed to work on public works projects and must be paid
prevailing wages for apprentices in the trade. Apprentlceshlp standards are established by
the DIR Division of Apprenticeship Standards,®* and ratios of apprentices to journey level
workers in a particular craft or trade on the public work are established by the particular
apprenticeship program 3 Contractors must meet various requirements with regard to
employing apprentices, and the awarding body is required to include stipulations to that effect
in the contract.®

School Faczlztv Construction, Repairs and Funding

Beginning in 1947, the Legislature authorized the State Allocation Boald to allocate funds for
building and repairing schools. Legislation enacted in the late 1940s and early 1950s
established a loan-grant program “to aid school districts of the State in providing necessary
and adequate school sites and bulldmgs for the pupils of the public school system... 7 The
State Department of General Services®® administers and the State Allocation Board (SAB)
allocates and apportions the funds made available to the d1strlcts with priority given to districts
where the children will benefit most from additional facilities.*

The School Facilities Act” establishes a state program to prov1de state per pupil funding for
new c%nstructlon and modernization of existing school facilities’' to be administered by the
SAB.™”

80 Labor Code section 1771.7, subdivision (a).

8! Labor Code section 1771.7, subdivision (e).

82 Proposition 1D, approved by the voters at the November 7, 2006 statewide general election.
63 Labor Code section 1777.5, subdivisions (a) and (b).

6 1 abor Code section 17717.5, subdivision (c).

6 Labor Code section 1777.5, subdivision (g).

66 Labor Code section 1777.5, subdivision (1).

§7 Education Code sections 15700, et seq.

68 Education Code section 15702.

% Education Code section 15704,

0 Education Code sections 17070.10 et seq.
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The Education Code sets out requirements that potential school building sites must meet. »
Prior to commencing acqu1s1t10n of real property for a new schoolsite or addition to an existing
schoolsite, the governing board of a school district is required to evaluate property at a Pubhe
hearing using the site selection standards established by the Department of Education.”
Moreover, in the exercise of its police power, the state may through legislative action control
the protection of public health, safety, and comfort in the erection of school buildings. " The
Department of General Services is generally required to supervise the design and construction
of any school building or the reconstruction or alteration of or addition to any school
building.” Nevertheless, whether a school district decides to engage in a proj ect to construct a
school building is within the discretion of its governing board.

" Education Code section 17366 states the Legislature’s intent to provide safe educational
facilities for California schoolchildren as follows: :

[T]he Legislature intends that the governing board of each school dlstrlct
adopt a plan for the orderly repair, reconstruction, or replacement of
school buildings not repaired, reconstructed, or replaced in accordance

- with this article.

Whenever the structural condition of any school building has been examined by designated
entities or under the authorization of law and a report of the examination has been made to the
governing board showing the building is unsafe for use, the governing board is required to
immediately prepare an estimate of the cost necessary to make such repairs to the building(s)
as are necessary, or, if necessary, to reconstruct or replace the building so that the building
when repaired or reconstructed, or any building erected to replace it, shall meet such standards
of structural safety as are established in accordance with law.”® Using the information from the
examination and report, the governing board is required to establish a system of pr1011t1es for
the repair, reconstruction, or replacement of unsafe school bulldlngs If the govermng board
of the school district complies with these provisions, no membe1 of that governing boatrd may

- be held personally liable for injury to persons or damage to property resulting from the fact that
a school bu11d1ng was not constructed under the requirements of Education Code sections
17280 et seq

" Title 2, California Code of Regulatlons section 1859.
7 Education Code section 17070.35.
™ BEducation Code sections 17210, et seq.
™ Bducation Code sections 17211 and 17251,
" Hall v. City of Taft (1956) 47 Cal.2d 177, 184,
76 Education Code section 17280.
77 People v. Oken (1958) 159 Cal.App.2d 456, 460.
™ Education Code section 17367.
P Ibid. |
89 Education Code section 17371.
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Education Code section 17593 requires K-12 school districts to keep schools in repair:

The clerk of each district except a district governed by a city or city and
county board of education shall, under the direction of the governing
board, keep the schoolhouses in repair during the time school is taught
therein, and exercise a general care and supervision over the school
premises and property during the vacations of the school.

Education Code section 17565 requires the governing board of any school district to “furnish,
repair, insure against fire, and in its discretion rent the school property of its districts.”

Education Code section 17002 defines “good repair” to mean:

[TThe facility is maintained in a manner that assures that it is clean, safe,
and functional as determined pursuant to an interim evaluation instrument
developed by the Office of Public School Construction. The instrument
shall not require capital enhancements beyond the standards for which the
facility was designed and constructed.

With regard to community college districts, Education Code section 81601 states:

The governing board of a community college district shall furnish, repair,
insure against fire, and in its discretion rent the school property of its
districts. v '

Thus, both K-12 school districts and community college districts are required by statute to
repair the school property of their districts. o

The Education Code provides for deferred maintenance funding from the state, on a dollar-for-
dollar matching basis, to K-12 school districts and community college districts.®! Typical
deferred maintenance projects include roofing, plumbing, heating, air conditioning, electrical
and floor systems. For K-12 school districts, an annual Basic Grant is provided to districts for
major repair or replacement listed on the district’s Five Year Plan, and an Extreme Hardship
Grant is provided in addition to the Basic Grant where a critical project must be completed
within one year for health and safety or structural reasons.’? Community college projects are
also subject to a five-year maintenance plan submitted to the Chancellor, and the Chancellor
allocates requested funding based on three criteria: 1) projects necessary to meet safety
requirements and to correct hazardous conditions; 2) scheduled maintenance necessaty to
prevent substantially increased maintenance or replacement.costs in the future; and 3) projects
necessary to prevent disruption of instructional pro grams.83 '

The Education Code authorizes the County Superintendent of Schools to provide for the
mainténance and répair of the property of school districts under his or her jurisdiction that
elect to take advantage of this service by paying into the school maintenance and repair fund

81 Education Code sections 17582-17588 and 84660.

8 Deferred Maintenance Program Handbook, prepared on behalf of the State Allocation Board
by the Office of Public School Construction, June 2007, page 1.

83 California Code of Regulations, title 5, sections 57200 et seq.
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established for this purpose.® The superintendent is authorized to hire labor for such
maintenance and repair:

‘The superintendent of schools of the county may employ such extra help
as is necessary to perform the labor for the maintenance and repair work,
as well as to provide for the supervision and transportation of the labor
together with the equlpment and materials for the work. The cost price of
the maintenance and repair services to any school district is the original
cost thereof and in addition a sum sufficient to.reimburse the county
superintendent of schools for all supervision, transportation equipment,
and other expenses, but the sum added shall not in any case exceed 10
percent of the cost of labor and supphes

Contracting for Publzc Works Projects

The Public Contract Code establishes contracting requirements for school districts and
community college districts.*® Depending on the purpose of the project and estimated dollar
amount, the district may be required to contract out to the lowest responsible bidder to
accomplish the project. The major requirements are outlined below.

The govermng board of any school district or any community college district shall let any
contracts involving an expenditure of more than $50, 000%7 to the lowest responsible. bidder,*®
for any of the following: 1) the purchase of equipment, materials, or supplies to be furnished,
sold or Ieased to the district; 2) services, except construction services; or 3) repairs, 1nc1ud1ng
maintenance,” that are not a public project as defined in section 22002, subdivision (©).°

8 Educatioh Code section 1266.
8 Education Code section 1269
8 Public Contract Code sectlons 20110 et seq. and 20650 et seq.

87 Adjusted annually for inflation pursuant to Pubhc Contract Code sections 20111,
subdivision (d), and 20651, subdivision (d).

8 The lowest 1espon51ble bidder shall provide security as the board requlres or all bids shall
be rejected. (Pub. Contract Code, § 20111 and 20651.)

8 Public Contract Code sections 21115 and 20656 define “maintenance” as “routine,
recurring, and usual work for the preservation, protection, and keeping of any publicly owned
or publicly operated facility for its intended purposes in a safe and continually usable
condition for which it was designed, improved, constructed, altered, or repaired.”- It includes
but is not limited to: “carpentry, electrical, plumbing, glazing, and other craftwork designed
consistent with the definition set forth above to preserve the facility in a safe, efficient, and
continually usable condition for which it was intended, including repairs, cleaning and other
operations on machinery and other equipment permanently attached to the building or realty as
fixtures.” It does not include, among other types of work: “janitorial or custodial services and
protection of the sort provided by guards or other security forces.” It further does not include
painting, repainting, or decorating other than touchup, but instead it is the intent of the
Legislature that such activities be controlled directly by the provisions of section 201 14 or
20655.
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Any contract for a public project, as defined, involving an expenditure of $15,000 or more
shall be let to the lowest responsible bidder who shall give security as required by the board or
the board shall reject all bids.”

Notwithstanding the preceding requirements, in the case of an emergency when any repairs,
alterations, work, or improvement is necessary to any facility of the college or public schools
to permit the continuance of existing classes, or to avoid danger to life or property, the
governing board of a school district or community college district may, by unanimous vote,
with the approval of the county superintendent of schools, either: 1) make a contract in writing
or otherwise on behalf of the district for the performance of labor and furnishing materials or
supplies without advertising for or inviting bids; or 2) without regard to the number of hours
needed for the job, authorize the use of day labor or force account to carry out the projec‘c.93

Moreover, the governing board of a school district or community college district may make
repairs, alteration, additions, or painting, repainting, or decorating upon school buildings,
repair or build apparatus or equipment, make improvements on the school grounds, erect new
buildings, and perform maintenance by day labor or by force account™ whenever the total
number of hours on the job does not exceed 350 hours; for any school district having an
average daily attendance of 35,000 or more, or for any community college district whose
number of full-time equivalent students is 15,000 or greater, the governing board may perform
the above activities by day labor or force account whenever the total number of hours on the
job does S%ot exceed 750 hours or when the cost of material for the job does not exceed
$21,000. ‘

The Uniform Public Construction Cost Accounting Act (UPCCAA)®®

The Uniform Public Construction Cost Accounting Act was enacted to “promote uniformity of
the cost accounting standards and bidding ;Jrocedures on construction work performed or
contracted by public entities in the state.””’ The Act provides for developing such cost

% public Contract Code sections 20111, subdivision (a), and 20651, subdivision (a).

! Section 22002, subdivision (c) defines “public project” as: _

(1) Construction, reconstruction, erection, alteration, renovation, improvement, demolition,
and repair work involving any publicly owned, leased, or operated facility.

(2) Painting or repainting of any publicly owned, lease, or operated facility.

(3) In the case of a publicly owned utility system, “public project” shall include only
construction, erection, improvement, or repair of dams, reservoirs, powerplants, and electrical
transmission lines of 230,000 volts and higher. '

92 pyblic Contract Code sections 20111, subdivision (b), and 20651, subdivision (b).
% Public Contract Code sections 20113 and 20654

% In the context of the CPWL, work done by “force accbunt” means work done by the local
agency’s own employees as distinguished from work performed pursuant to contract with a
commetcial firm for similar services. (70 Ops.Cal.Atty.Gen. 92, 97 (1987).)

% Public Contract Code sections 20114 and 20655.
% public Contract Code sections 22000 et seq.

97 public Contract Code section 22001.
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accounting standards by the California Uniform Construction Cost Accounting Comrmssmn
and an alternative method for the bidding of public works projects by public entities.”® A
public agency whose governing board has by resolution elected to become subject to this Act
may use its own employees to perform projects of $30,000 or less.”

Test Claim Statutes, Regulations and Alleged Executive Orders

Statutes

The test claim statutes encompass changes to the CPWL in the Labor Code beginning in 1976.
The relevant provisions are summarized below.

Labor Code Sections 1720, 1720.2 and 1720.3: New types of public works projects were
added with these sections:

» Section 1720 was modified to add public tlansportatlon demonstration projects, design
and preconstruction, including land surveymg, % and installation projects.

»  Section 1720.2 was amended to include projects done under private contract where the
property subject to the contract is privately owned but upon completion of the
construction work more than 50 percent of the property is leased to the state or a
political subdivision for its use, and the construction work is performed according to
plans or specifications furnished by the state or a political subdivision with a lease
agreement that is entered into between a lessor and the state or political subdivision as

lessee, during or upon completion of the project.

» Section 1720.3 was amended to include the removal of refuse from the public works
construction site.

Labor Code Section 1726: A requirement was added for the awarding body, which was
already required to “take cognizance” of violations, to promptly report suspected violations to

2 Ibid

% Public Contract Code section 22032; prior to January 1, 2007, the dollar limit for public
projects that could be performed by the district was $25,000.

1% Design and preconstruction was added by Statutes 2000, Chapter 881. The Senate Rules
Committee Analysis stated that the bill codified current DIR practice and regulation by
including construction inspectors and land surveyors among those workers deemed to be
employed upon public works and by insuring that workers entitled to prevailing wage during
the construction phase of a public works project will get prevailing wage on the design and
pre-construction phases of a project. (Senate Rules Committee, Office of Senate Floor
Analyses, SB 1999, August 29, 2000, page 2.) On June 9, 2000, the DIR issued a decision
(Public Works Case No. 99-046) finding that construction inspectors hired to do inspection for
compliance with applicable building codes and other standards for a public works project were
deemed to be employed upon public works and therefore entitled to prevailing wage. This
DIR decision was the subject of a lawsuit, City of Long Beach v. Department of Industrial
Relations (2004) 34 Cal. 4™ 942, which held that even though the DIR had interpreted
preexisting statute to include the pre-construction activities as public works and argued that the
new statute merely clarified existing law, the Supreme Court found the change in the statute
operated prospectively only. :
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the Labor Commissioner. The section was further amended to state that if the awarding body
determines as a result of its own investigation (under a Labor Compliance Program) that there
has been a violation and withholds contract payments, the Labor Compliance Program
procedures in section 1771.6 shall be followed. ‘

Labor Code Section 1727: This section was amended to state that if the awarding body has not
retained sufficient money under the contract to satisfy a civil wage and penalty assessment
based on a subcontractor s violations, the contractor is required to withhold money upon
request of the Labor Commissioner and transfer that money to the awarding body. In either
case, the awarding body is limited to disbursing such withheld assessments until after receipt of
a final order that is no longer subject to judicial review. - '

Labor Code Section 1735: This section, as added and amended, prohibits discrimination on

public works employment for specified categories of persons, and evety contractor violating

the section is subject to all the penalties imposed for violations of the chapter.

Labor Code Sections 1733, 1741, 1742, 1742.1 and 1743: These sections provide for an
administrative process to challenge wage and penalty assessments as set forth:

" Section 1733, relating to couﬁ cllalleilges to wage and penalty assessments, was
repealed since a new administrative procedure was established.

= Section 1741 established that the Labor Commissioner, after an invesﬁgaﬁon, shall
issue a civil wage and penalty assessment on contractors and/or subcontractors that
violate the CPWL, and sets the procedures for issuing the assessment.

» Section 1742 provided that contractors or subcontractors may obtain review of a civil

- wage and penalty assessment by the Labor Commissioner, and established procedures
and additional appeal provisions. The hearing is conducted before the DIR Director
with an impartial hearinig officer until January 1, 2009; thereafter the hearing is
condticted by an administrative law judge. Subdivision (f) provides that the awarding
body that has withheld funds in response to a civil wage and penalty assessment, upon
receipt of the final order, shall remit withheld funds to the Labor Commiissioner.

- Subdivision (g) provides that the section is the exclusive remedy for review of a civil
wage and penalty assessment by the Labor Commissioner or the awarding body when
it acts under a Labor Compliance Program pursuant to section 1771.5.

® Section 17421 established procedures to allow for the contractor or subcontractor to
meet with the Labor Commissioner to settle a dispute over the civil wage and penalty
. assessment without the need for formal proceedings. Additional procedures were-
established to require the awarding body, when enforcing under a Labor Compliance
Program, to afford the contractor or subcontractor, upon request of such contractor or
subcontractor, the opportunity to meet with the awarding body to attempt to settle any
" dispute without the need for formal proceedings. o

»  Section 1743 provided that the contractor and subcontractor shall be joint and severally
liable for all amounts due pursuant to a final order, but the Labor Commissioner shall
first exhaust all reasonable remedies to collect the amount due from the subcontractor
before pursuing the claim against the contractor.
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Labor Code Section 1750: This section allows the second lowest bidder a right of action
against a successful bidder, when the successful bidder has violated the Unemployment
Insurance Code. It does not require any activities of awarding bodies.

Labor Code Sections 1770, 1773, 1773.1, 1773.2, 1773 5 and 1773.6; These sections were
amended to require the Director of the Department of Industrial Relations to determine the
general prevailing rate of per diem wages, using specified criteria, rather than the pre-1975
requirement of having this responsibility rest with the awarding body. Section 1773.2 was thus
amended to remove the requirement that the awarding body annually publish prevailing wage
rate determinations in the newspaper. Section 1773.5, which previously gave the Director of
DIR authority to establish rules and regulations, was amended to add “including, but not
limited to, the responsibilities and duties of awarding bodies under this chapter.”

Labor Code Section 1771: This section was amended to establish the threshold dollar amount
for contracts subject to prevailing wages at $1,000. : -

Labor Code Sections 1771.5, 1771.6 and 1771.7: These new sections established the ability of
an awarding body to elect to initiate and enforce a Labor Compliance Program (LCP). In
exchange, payment of preveuhng wages is not required for any public works project of $25,000
or less when the ploJect is for construction, or for any public works project of $15,000 or less
when the project is for alteration, demolition, repair or maintenance work. An awarding body
that establishes an LCP is also allowed to keep any fines or penalties assessed when it takes
enforcement action. As part ofits duties as an LCP, the awarding body is required to do the
following: 1) place appropriate language concerning CPWL in all bid invitations and public
works contracts; 2) conduct a prejob conference with the contractor and subcontractors to
discuss federal and state labor law requirements applicable to the contract; 3) review and audit
payroll.records (that the contractor is required to keep) to verify compliance with CPWL;

4) withhold contract payments when payroll records are delinquent or inadequate; and

5) withhold contract payments equal to the amount of underpayment and applicable penalties
when, after investigation, it is established that underpayment has occurred. A contractor may
appeal an enforcement action by a political subdivision to the Director of DIR.

Section 1771.6 was fepealed and added to establish notice and withholding procedures for an
awarding body that elects to enforce the CPWL ‘under an LCP. '

Section 1771.7 was repealed and later added to require that an awarding body that chooses to
use funds derived from either the Kindergarten-University Public Education Facilities Bond
Act of 2002 or 2004 fora public wmks proj ect shall initiate and enfor’ce or contract with a

provision applies to pubhc Wo1ks that comimence on or after April 1 2003.

Any awardmg body choosmg to use such bond funds is required to make a written finding that
the awarding body has initiated and enfor ced or has contracted with a third party to initiate
and enforce, the Labor Compliance Program. If the awarding body is a school district, the
governing body of that district shall transmit to the State Allocation Board a copy of the
finding. If the awarding body is a' community college district, that awarding body shall
transmit a copy of the written finding to the Director of the Department of Industrial Relations.
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Labor Code Section 1772: This section, which existed prior to 1975, establishes that workers
employed by contractors or subcontractors in the execution of any public works project are
deemed to be employed on the public work.

Labor Code Section 1775: This section was amended to increase penalty amounts assessed by
the Labor Conmmissioner to be paid by contractors and/or subcontractors for violations of the
requirement to pay prevailing wages, and to delete a requirement that the awarding body
provide notice to a worker making a wage claim that there is insufficient money available from
the contractor to pay such claim. Additionally, the section was changed to extend to
subcontractors the liability for insufficient wage payments, and to require contractors to
withhold monies due a subcontractor for such insufficient payments that are the subject of a
claim filed with the Division of Labor Standards Enforcement.

Labor Code Section 1776: This section was amended to expand the requirements for
contractors and subcontractors to keep certified payroll records for public works projects and
furnish copies of those records to the awarding body, the Division of Labor Standards
Enforcement, or the Division of Apprenticeship Standards. The amendments also require that
copies of such payroll records be made available to the public through the awarding body, the
Division of Labor Standards Enforcement or the Division of Apprenticeship Standards (but not
by the contractor or subcontractor); if the records have not already been made available to -
_those entities, then the requesting party is required to reimburse the costs of preparation by the
contractor, subcontractors and the entity through which the request was made. Any records
“made available to the public must be marked or obliterated to prevent disclosure of an
individual’s name, address or social security number. Any records made available to a joint
labor-management committee must be marked or obliterated to prevent disclosure of an
individual’s social security number. The body awarding the contract is required to place
stipulations to effectuate these provisions in the contract. In addition, the Director of the
“Department of Industrial Relations was required to adopt regulations consistent with the
California Public Records Act and the Information Practices Act of 1977 governing release of
the records including establishment of reasonable fees to be charged for reproducmg copies of
the records.

Labor Code Section 1777.1; This section was added and amended to deny a contractor or
subcontractor the ability to bid on or be awarded a contract for a public works project, or
perform work as a subcontractor on a public works project, when the contractor or
~ subcontractor is found by the Labor Commissioner to be in violation of prevailing wage
requirements with intent to defraud or in willful violation of the requirements. The section
was also modified to require the Labor Commissioner to semi-annually publish and distribute
to awarding bodies a list of contractors who are ineligible to bid on or be awarded a public
works contract, or to perform work as a subcontractor on a public works project.

Labor Code Sections 1773.3, 1777.5, 1777.6 and 1777.7: These sections generally address
apprenticeship requirements that must be met by contractors, and penalties that may be
assessed for violation of those requirements. Section 1773.3, a renumbered version of pre-
1975 Labor Code section 3098, requires an awarding body whose public works contract will
employ apprentices to send a copy of the award to the Division of Apprenticeship Standards
within five days of the award.
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Labor Code Sections 1812 and 1813: These provisions, which existed prior to 1975, deal with
contractor violations of the 8-hour work day limit and 40-hour work week limit. Section 1813
requires the awarding body to cause stipulations regarding these requirements to be placed in
the contract, to take cognizance of violations and to report such violations to the Division of
Labor Standards Enforcement.

Labor Code Section 1861: This section, which existed prior to 1975, requires contractors to
sign and file with the awarding body a certification that the contractor will provide workers’
compensation or equivalent insurance.

Public Contract Code Section 22002 (previously section 21002): For purposes of contracting
by public agencies and school districts, this section added a definition of “public project:”

(1) Construction, reconstruction, erection, alteration, renovation,
improvement, demolition, and repair work involving any publicly owned,
lease, or operated facility.
(2) Painting or repainting of any publicly owned, leased, or operated
facility.
(3) Construction, erection, improvement or repair of dams reservoirs,

- powerplants and electrical transmission lines of 230,000 volts or higher
that are publicly owned utility systems.

“Public project” does not include maintenance work; for purposes of the section, “maintenance
work” includes:

(1) Routine, recurring, and usual work for the preservation or protection of
any publicly owned or publicly operated facility for its intended purposes.
(2) Minor repainting.

(3) Resurfacing of streets and highways at less than one inch.

(4) Landscape maintenance, including mowing, watering, trimming,
pruning, planting, replacement of plants, and servicing of irrigation and
sprinkler systems.

For purposes of the chapter, “facility” is defined as any plant, building, structure, ground
facility, publicly owned utility system as limited above, real property, streets and highways, or
other public work improvement.

Regulations

California Code of Regulations, Title 8, sections 16000 through 17264, as pled in the test
claim, implement and make specific the statutory provisions cited above.

Alleged Executive Orders

School Facility Program Substantial Progress and Expenditure Audit Guide (May 2003):
This document, prepared by the Department of General Services’ Office of Public School
Construction (OPSC), was developed to assist school districts in meeting program 1eport1ng
requirements for the School Facilities Program (SFP).

Section 3.9 of the document states that for SFP projects that require the district to implement a
Labor Compliance Program, the district must submit a copy of the Department of Industrial
Relations approved Labor Compliance Program to which the project conformed and, if
applicable, a copy of the third party provider contract. The district must also be prepared to
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submit, upon request: 1) all bid invitation and contracts that must contain language alluding to
Labor Code section 1770 through 1780 compliance and verification; 2) evidence that a pre-job
conference was conducted with the contractor and subcontractor and that the district enforced
the requirements as set in Labor Code section 1770 through 1780; and 3) evidence of weekly
submittals of certified copies of payroll for all contractors and subcontractors. If the district
uses its own employees to implement and administer the Labor Compliance Program, the
district must account for the name of the district employee performing the Labor Compliance
Program duties, the salary and benefits of that employee including transportation costs, and a
specific breakdown of hours spent by project subject to the Labor Compliance Program
requirements.

AB 1506 Labor Compliance Program Guidebook (February 2003): The guidebook was
issued by the DIR to address newly enacted Labor Code section 1771.7. Page 3 of the
document states:

This guidebook was prepared by the [Division of Labor Standards
Enforcement] and knowledgeable individuals in the private and public
sector with a wide range of experience in school district issues,
construction projects, public works and labor compliance. This guidebook
was intended to facilitate requests to the DIR director from awarding
bodies seeking approval of their own LCPs to conform to the requirements
of Labor Code section 1771.7.

This guidebook is not intended to be used as a substitute for the full text of
statutes and regulations which comprise the prevailing wage system, or the
continually developing body of law which prevailing wage enforcement
has generated over the past six decades and will continue to generate in
the future. Rather, this information should be viewed as a framework for
implementation of an effective LCP designed to enforce prevailing wage
requirements consistent with the practice of DLSE.

The guidebook summarizes the relevant provisions of the Labor Code and Title 8, California
Code of Regulations, provides instructional materials and practical advice for implementing an
LCP, identifies contact and resource information, includes appendices with recommended
forms, commonly used terms and a checklist of labor law requirements.

Antioch Unified School District Labor Compliance Program (January 17, 2003): This
document was provided as an example of a recently approved LCP, and the DIR stated in its
transmittal of the document that Antioch’s LCP manual “could be a model for other districts
because it contains the most up-to-date information about compliance with labor standards on
public works projects.”

Prior Test Claim

On December 6, 2007, the Comumission heard and denied the Prevailing Wages (03-TC-13) test
claim, filed by the City of Newport Beach. This test claim alleged various changes to the
CPWL, but was applicable only to local agencies and did not show that the underlying
decisions to undertake public works projects subject to the CPWL are mandated by the state.
The Statement of Decision found the following:
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The provisions of the CPWL are only applicable when a local agency
contracts with a private entity to carry out a public works project. The test
claim statutes and regulations modified several provisions of the CPWL,
and local agencies that contract out for their public works projects are
affected by these changes. However, the cases have consistently held that
when a local agency makes an underlying discretionary decision that
triggers mandated costs, no state mandate is imposed.

Public works projects.can arise in a myriad of ways, but there is no

evidence in the record or in law to demonstrate that the test claim statutes
and regulations legally or practically compel a local agency to undertake a
public works project, with a private contractor, subject to the CPWL. In
fact, like the exercise of eminent domain in City of Merced, the local

agency has discretion to undertake public works projects. The courts have -
underscored the fact that a state mandate is found when the state, rather

than a local official, has made the decision that requires the costs to be
incurred. Therefore, the Commission finds that the test claim statutes and
regulations do not mandate a new program or higher level of service, and
thus do not impose a reimbursable state-mandated program on local
agencies within the meaning of article XIII B, section 6.

Claimant’s Position

Claimant asserts that the test claim statutes and regulations result in school districts and
community college districts incurring costs mandated by the state by creating new state-
mandated duties related to the uniquely governmental function of providing for public works.
When contracting with third parties for public works as an‘awarding body, school districts,
county offices of educationi and community colleges are required to do the following:

1. Obtain the applicable general prevailing rate of per diem wages from the Director of
Industrial Relations before awarding a contract for public works, pursuant to Labor
‘Code section 1773 and Title 8, California Code of Regulations, section 16202.

2. Ensure that the correct prevailing wage rates have been determined by the Director
of Industrial Relations, pursuant to Title 8, California Code of Regulations, section
16204. -

3. Request from the Director of Industrial Relations a cover age determination
regarding a specific project or type of work to be performed, pursuant to Title 8,
California Code of Regulations, section 16001.

4. File a petition for review of a determination of the Director of Industual Relatlons
of any rate or rates, pursuant to Title 8, California Code of Regulatlons section.
16302.

5. Appeal an incorrect determination made by the Director of Industrial Relations,
‘pursuant to Labor Code section 1773.4 and Title 8, Cahforma Code of Regulations,
section 16002.5.

6. Pursuant to Labor Code section 1773.2, include a statement of prevailing rates of
per diem wages in the call and advertisements for bids, the bid specifications and in
- the pubhc works contract itself, or, in lieu of those requirements, the district may
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include in the call for bids, bid specifications and the contract itself a statement to
the effect that copies of the prevailing rate of wages are on file in its principal
office, and in that case the district must post the statement of prevailing wages at all

" job sites.

10.

11.

12.

13.

Maintain records of ineligible contractors and subcontractors and refuse to grant
them public works projects of the district, pursuant to Labor Code section 1777.1
and Title 8, California Code of Regulations, sections 16800 through 16802.

Send copies of all awards to the Division of Apprenticeship Standards and notify
the Division of any discrepancies, pursuant to Labor Code section 1777.3.

Inspect and audit payroll records of contractors and subcontractors working on
district public works projects, when necessary or requested by the Director of
Industrial Relations, pursuant to Labor Code section 1776.

Obtain and provide copies of the payroll records of the contractors and
subcontractors working on district public works projects, when requested by
appropriate parties; the records provided are required to be marked or obliterated to
prevent disclosure of an individual’s name, address and social security number,
pursuant to Labor Code section 1776 and Title 8, California Code of Regulations,
section 16402. :

Pay the reasonable fees of a third party when contracting with that third party to
initiate and enforce a Labor Compliance Program (LCP), pursuant to Labor Code
sections 1771.5 and 1771.7. : :

For works commencing on or after April 1, 2003, oversee compliance with all the
requirements of Labor Code sections 1771.5 and 1771.7, Title 8, California Code of
Regulations, sections 16425 through16439, and Chapters 2, 3 and 5 of the AB 1506
Labor Compliance Program Guidebook (“Program Guidebook™) when contracting
with a third party to initiate and enforce an LCP, including but not necessarily
limited to the withholding of contract payments and collecting and disbursing
penalties and wages at the direction of the third party LCP.

Pursuant to Title 8, California Code of Regulations, section 16426, subdivision (a),
when seeking approval of an LCP, submit evidence of the district’s ability to
operate its LCP and offering evidence on the following factors:

a. Experience and training of the awarding body’s pefsonnel on public works labor
compliance issues. :

b. The average number of public works contracts the awarding body annually
administers.

c. Whether the LCP is a joint or cooperative venture among awarding bodies, and
how the resources and expanded responsibilities of the LCP compare to the
awarding bodies involved.

d. The awarding body’s record of taking cognizance of Labor Code violations and
withholding in the preceding five years.

e. The_availability of legal support for the LCP.
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14.

15.

16.

17.

f. The availability and quality of a manual outlining the responsibilities and
procedures of the LCP to the awarding body.

g. The method by which the‘awarding body will transmit notices to the Labor
Commissioner of willful violations as defined in Labor Code section 1777.1,
subdivision (d).

Complete a request for approval deemed by the Director of DIR to be deficient, or
make other corrections as required, and resubmitting the request for approval of a
LCP, pursuant to Title 8, California Code of Regulations, section 16426,
subdivision (b). '

Submit a request for an extension of an LCP at least 30 days prior to the
anniversary date of the initial approval, pursuant to Title 8, California Code of
Regulations, section 16426, subdivision (c).

Make a written finding that the district has initiated and enforced, or has contracted
with a third party to initiate and enforce, an LCP as described in Labor Code
section 1771.5, subdivision (b), pursuant to Labor Code section 1771.7,
subdivision (d)(1). Transmit a copy of such written finding for school districts to

‘the State Allocation Board, in the manner determined by that board, pursuant to

Labor Code section 1771.7, subdivision (d)(2)(A). Transmit a copy of such written
finding for community college districts to the Director of DIR, in the manner
determined by DIR, pursuant to Labor Code section 1771.7, subdivision (d)(3).

Comply with all the requirements of an LCP, when initiated and enforced by the
district, pursuant to Labor Code sections 1771.5 or 1771.7 (for works commencing
on or after April 1, 2003), Title 8, California Code of Regulations, sections 16425
through 16439, and Chapters 2, 3, and 5 of the Program Guidebook. These
requirements include:

a. Place in all bid invitations and public works contracts appropriate language
concerning the requirements of the prevailing wage laws comprising Labor
Code sections 1720 through 1861.

b: Conduct a pre-job conference with the contractor and the subcontractors to
discuss federal and state labor requirements applicable to the contract.

c. Project contractors and subcontractors shall maintain and furnish, at a
designated time, a certified copy of each weekly payroll containing a statement
of compliance signed under penalty of perjury.

d. Review and, if appropriate, audit payroll records to verify compliance with
prevailing wage laws. These investigations shall be conducted by monitoring
certified payroll records, investigating complaints from workers, and monitoring
agencies and contractors, pursuant to the Program Guidebook, Chapter 4, Parts
(A) and (B). Upon conclusion of the audit, prepare audits and findings and
obtain the approval of recommended forfeitures from the Labor Commissioner.

Withhold contract payments when payroll records are delinquent or inadequate.

f.  Withhold contract payments equal to the amount of underpayments and
applicable penalties when, after investigation, it is established that
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18,

19.

20.

21.

underpayment has occurred. Withhold contract payments when payroll records
are delinquent or inadequate, pursuant to Chapter 3 of the Program Guidebook.

g. Serve on the contractor, any affected subcontractor, and any bonding company
issuing a bond securing the payment of wages, a Notice of Withholding of
Contract Payments usmg the form attached in Appendix 2. of the Program
Guidebook.

h. Mail a notice to DIR oﬁ a form titled Notice of Transmittal found in
Appendix 3 of the Program Guidebook, pursuant to Chapter 4 of the Program
Guidebook.

i. When a party requests review, mail a form titled Notice of Opportunity to
Review Evidence, found in Appendix 4 of the Program Guidebook, pursuant to
Chapter 4 of the Program Guidebook. '

Provide contractors and subcontractors, bonding compames and sureties with
Notice of Withholding of Contract Payments using the form found in Appendix 2
of the Program Guidebook, when minimum wage law violations are discovered by
the district, pursuant to Labor Code section 1771.6 and Title 8, California Code of
Regulations, section 17220, The notice shall be in wrltmg and include the

followmg information: \

a. a description of the nature of the violation and basis for the notice;

b. the amount of wages, penalties and forfeitures due, including a specification of
amounts that have been or will be withheld from available contract payments, as
well as all additional amounts that the enforcing agency has determined are due,
including the amount of any liquidated damages that potentlally may be
awarded under Labor Code section 1742.1, using the form found in Appendix 4
of the Program Guidebook;

the name and address of the office to whom a Request for Review may be sent;

d. information on the procedures for obtammg review of an Assessment ora
Notice of Withholding of Contract Payments;

e. notice of Opportunity to request a settlement meetlng under T1t1e 8, California
Code of Regulations, section 17221; and '

f. a statement appearing in bold, or another type face that makes it stand out from
other text, to the effect that failure to submit a timely request for review will
result in a final order that is bmdmg on the contractor and subcontractor, and on
the bonding company. -

Complete and mail a Notice of Transmittal, as found in Append1x 3 of the Program
Guidebook, to the DIR to begin the administrative review process.

Defend Notices to Withhold Contract Payments in administrative review
proceedings and in court, pursuant to Chapter 4, parag1 aph iv(d) of the Pro gram
Guidebook.
Pursuant to Chapter 6 of the Program Guidebook, when investigating worker
complaints of underpayment of prevailing wage rates: a) gather supporting

- 20 01- TC-28 Prevailing Wage Rate

Final Staff Analysis
January 2009




22.

23.

24.

5 g th o

documents from all available sources and analyze them for authenticity; and

b) conduct a complete certified payroll record and/or project audit. This includes
reviewing certified payroll records for errors, inconsistencies, discrepancies,
falsification, misclassification, under-reporting, and any other omissions that render
the records inaccurate where needed by comparing the inspector of records’ daily
log with all available records.

Pursuant to Chapter 6 of the Program Guidebook, conduct investigations on an as-
needed basis by: - '

Calculating back wages and penalties.
b. Réviewing findings with the contractor and any subcontractor.

c. Writing a complete summary of the investigation with a statement of findings
and recommended action for submission to DIR’s Division f Labor Standards
Enforcement for approval of withholdings.

d. Conducting s‘ettlement negotiations.

Testifying on behalf of the school district in appéal hearingé and litigation.

f Attendmg pre-bid and job-start meetings and monitoring active construction

projects.
g. Interviewing workers to validate complaints.

Pursuant to Chapter 9 of the Program Guidebook, conduct audits on a random or as-
needed basis, to include comparing certified payroll records to source documents
sucli as front and back copies of canceled checks, time cards, copies of pay check
stubs, pay1011 reglste1s personnel sign in sheets, daily logs and any other document -
which authenticates or corroborates that which has been reported.

Pursuant to Chapter 9 of the Program Guldebook prepare cases and documentation
to include:

Copies of Workers’ complaints.

o P

Copies of all correspondence to the contractor.

Certified payroll records.

e o

Inspector’s daily log.

Correct prevalhng wage deterrmnatlon and apphcable increases.
Scope of work for trade classifications used.

Tabulation of bids. |

Notice to proceed.

-

Notice of Completion (if apphcable)

j.  Surety company mfonnatlon

k. Contractor’s previous record of violafions (if applicable).

1. The Notice of Withholding of Contract Payments (if apphcable)
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25.

26.

27.

28.

29.

30.

31.

32.

m. Release of Notice of Withholding of Contract Payments (if applicable).
n. Memo(s) to file.

Pursuant to Section 3.9 of the School Facility Program Substantial Progress and
Expenditure Audit Guide (“Audit Guide”), in the event of any postaward audit of a
school district by the State Allocation Board, pursuant to Labor Code section
1771.7, subdivision (d)(2)(C), submit a copy of the DIR approved LCP to which the
project conformed and a copy of any third party provider contract.

Pursuant to Section 3.9 of the Audit Guide, at the time of an OSPC audit, be
prepared to submit, upon request, the following:

a. All bid invitations and contracts that must contain language alluding to Labor
Code sections 1770 through 1780 compliance and verification.

b. Evidence that a pre-job conference was conducted with the contractor and
subcontractor and that the district enforced the requirements as set forth in
Labor Code sections 1770 through 1780.

c. Evidence of weekly submittals of certified copies of payrolls for all contractors
and subcontractors.

Pursuant to Section 3.9 of the Audit Guide, if a district elects to use its own .
employees for its LCP, provide the following additional information:

a. The name of the district employee performing the LCP duties.
b. The salary and benefits of the employee including transportation costs.

c. A specific breakdown of hours spent by project subject to the LCP
requirements.

Report any suspected violations of the prevailing wage laws to the Labor
Commissioner, pursuant to Labor Code section 1726.

Withhold contract payments for underpaid wages and for penalties when, through
the district’s own investigation, the district determines a violation of prevailing
wage laws has occurred, pursvant to Labor Code section 1726.

Withhold amounts necessary to satisfy Civil Wage and Penalty Assessments issued
by the Labor Commissioner, pursuant to Labor Code section 1727.

Retain amounts withheld to satisfy a Civil Wage and Penalty Assessment until
receiving a final order no longer subject to judicial review, pursuant to Labor Code
section 1727.

After July 1, 2001, comply with all due process requirements for the benefit of
contractors and subcontractors when amounts are withheld pursuant to a Civil Wage
and Penalty Assessment or a Notice of Withholding of Contract Payments,
including the providing of proper and timely notices, allowing review of evidence
relied upon, appearance and participation at hearings and the appeals therefrom,
pursuant to Labor Code section 1742 and Title 8, California Code of Regulations,
section 17220. -
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33. After July 1, 2001, respond to petitions for writs of mandate filed by contractors
and subcontractors seeking review of orders of the Labor Commissioner, including
the retention of counsel to file timely responses, participating in pre-trial discovery
matters, the trial of the cause, pre-trial and post-trial briefing, and the preparation of
findings and judgment, pursuant to Labor Code section 1742.

34. Grant and participate in settlement meetings requested by contractors or
subcontractors in an attempt to settle any disputed issue before formal hearing
procedures, pursuant to Labor Code section 1742.1 and Title 8, California Code of
Regulations, section 16413.

35. As a necessary party, appear and participate in legal proceedings resulting from any
action against contractor or subcontractor filed by a joint labor-management
committee for failure to pay prevailing wages, pursuant to Labor Code section
1771.2.

36. Furnish copies of payroll records of a contractor or subcontractor to a joint labor-
management committee, when requested, obliterated only to prevent disclosure of
social security numbers, pursuant to Labor Code section 1776.

The original claimant on this claim, Clovis Unified School District, estimated that the district
has incurred, or will incur, in excess of $200 in staffing and other costs.in excess of revenues
annually, for the period from July 1, 2000 through June 2002, to implement the new duties
mandated by the state, for which the district has not been reimbursed by any federal, state, or
local government agency, and for which it cannot otherwise obtain reimbursement. In an
amendment filed on July 31, 2003, page 7 of the Second Declaration of William McGuire
states:

To the extent that Clovis Unified School District commences a public
works project subject to Labor Code Section 1771.7, it is estimated that
Clovis Unified School District will incur in excess of $1,000, annually, in
“staffing and other costs to implement these new duties mandated by the
state for which the district will not be reimbursed by any federal, state, or
local government agency, and for which it cannot otherwise obtain
reimbursement.

In that amendment, an additional declaration was provided by Thomas J. Donner from the
Santa Monica Community College District alleging costs mandated by the state.

On September 2, 2008, Grossmont Union High School District filed a declaration from

Scott H. Patterson, Deputy Superintendent, Business Services, for the district estimating costs
in excess of $1000 for fiscal years 2001-2002 and 2002-2003 to implement the duties
described above. '

On December 2, 2008, Grossmont Union High School District filed comments to the revised
draft staff analysis. These comments are addressed, as necessary, in the following analysis.

Position of Department of Finance

The Department of Justice filed comments on behalf of the Department of Finance, generally
stating that the test claim statutes do not impose a new program or higher level of service on
school districts or community college districts since there is no reimbursable mandate for costs
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of programs or services incurred as a result of the exercise of local discretion, citing City of
Merced v. State of California (1984) 153 Cal.App.3d 777, 783. The Department then provides
a specific response to each claim; those responses are addressed, as necessary, in the following
analysis.

With regard to the test claim amendment addressing Labor Code section 1771.7, the
Department states the section does not create a state mandate because districts voluntarily
participate in the underlying program, i.e., the construction of schools with state bond money,
citing Department of Finance v. Commission on State Mandates (2003) 30 Cal.4™ 727, 740.
Even assuming there was a mandate, the Department points out that the state has provided
additional funds for the costs of LCPs, and LCPs also generate revenues and costs savings.
The Department argues that the claimant has not shown that it has any costs above these
additional funds, revenues and cost savings.

The Department concurred with the draft staff analysis and made the following additional
comments:

[W]e note that the State School Deferred Maintenance Program (Education Code
section 17582, et seq.) and the Community Colleges Facility Deferred
Maintenance and Special Repair Program (Education Code section 84660 et seq.)
provide State-matching funds, on a dollar-for-dollar basis, to assist school and
community college districts with expenditures for major repair or replacement of
existing school building components. Therefore, any projects funded through the
State School Deferred Maintenance Program or the Community Colleges Facility
Deferred Maintenance and Special Repair Program would have received funding
to cover the State’s share of any related costs resulting from the activities as
recommended by the Commission to be a reimbursable state-mandated program
on pages 70-71 of the draft staff analysis. We suggest the Commission consider
the availability of funding provided from the State School Deferred Maintenance
Program and the Community Colleges Facility Deferred Maintenance and Special
Repair Program to school districts and community colleges as offsetting revenues,
should the Commission adopt a decision finding a reimbursable mandate.

These comments are addressed, as necessary, in the following analysis.
Position of Department of Industrial Relations (DIR)

The DIR states that, since 1975, the state has taken on more of local agencies’ historic
responsibilities for determining and enforcing prevailing wages to make the prevailing wage
duties clearer and less onerous, and leaving behind only minimal recordkeeping tasks. This
type of shift from local agencies to the state does not trigger reimbursement under the
requirements of article XIII B of the California Constitution. DIR points out that to the extent
there has been any expansion in the scope of public works, the consequent obligation to pay
prevailing wages directly affects private contractors and only indirectly affects local
governments. DIR then provides specific responses to each claim, which are addressed, as
necessary, in the following analysis.

In additional comments, DIR applies the principles of the Department of Finance v.
Commission on State Mandates (Kern High School District) case to the test claim, concluding
that claimant has not met its burden of showing districts are compelled to participate in the
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underlying programs, i.e., either engage in construction of school facilities or engage in such
projects via contract. DIR further notes that state funding for school construction is already
provided through the State Allocation Board, which allocates money to districts based on
formulas that pay between 40% to 80% of the cost of construction. DIR argues that the
claimant has not made a credible case that such funding does not take care of whatever costs
they have incurred.

With regard to the test claim amendment addressing Labor Code section 1771.7, the DIR states
that no reimbursement is required because the newly created LCPs are voluntary programs for
local school districts, and districts already receive state construction bond funding for their
activities from the State Allocation Board. DIR further points out that district LCPs also are
allowed to retain any penalties assessed and collected while enforcing the CPWL.

The DIR filed comments on the draft staff analysis stating that:

* Any mandate that exists is so negligible as to not require subvention pursuant to Kern
High School District, since partial state funding already exists for maintenance and -
repair projects in school districts and community college districts, and such funding can
be used for the newly mandated tasks.

" Retammg certified payroll records for six months at most results in a neghglble
increase in levels of service, which should be considered de minimis.

" Insertmg a clause in public works contracts pulsuant to Labor Code section 1776,
subdivision (h), at most results in a negligible increase in levels of service.

» Retaining contract payments for certified payroll record v1olat1ons pursuant to Labor
Code section 1776, subdivision (g), is not a mandate since it does not require any
activity of the awarding body. Additionally, this requirement does not result in a new

- program or higher level of service because the obligation already was subsumed in
Labor'Code section 1727 which required “the awarding body-shall withhold and retain
therefrom all amounts which have been forfeited pursuant to . ... the terms of this
chapter,” and Labor Code section 1776, subdivision (g), is part of the same chapter as
section 1727. -

» Regarding the requirement that districts put certain projects out for bid, Public Contract
Code section 22030 allows a school district or. community college district to decide
whether to subject itself to the thresholds set forth in the Uniform Public Construction
Cost Accounting Act (UPCCAA) or the other work limits thresholds set forth in
sections 20114 or 20655 of the Public Contract Code. Therefore, any project that does
not creéate a mandate to contract with private parties under both sets of thresholds
should not be considered a mandate for subventmn purposes.

» The Comrmssmn should require a new decla1at10n from the clalmant to justify the test
claim, since in the limited circumstances in  which a mandate mlght exist to contraict
with private parties for a pubhc project, the three alleged mandates cause vn'tually no
increased costs.

These comments are addlessed as necessary, in the following ana1y51s
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Position of Department of General Services, Office of Public School Construction

The Office of Public School Construction (OSPC), in commenting on the test claim
amendment addressing Labor Code section 1771.7, states that participation by a school district
in the School Facility Program (SFP), established by Chapter 12.5 of the Education Code, is

voluntary:

The Education Code does not compel a district to obtain funding from the

State through the SFP as a condition of building schools. School districts

may choose to build facilities through the use of district raised funds.

Program elements are only required if a district chooses to participate in

the program. Additionally, Labor Code ... Section 1771.7 states “an

awarding body that chooses to use funds derived from the Kindergarten-

University Public Education Facilities Bond Act of 2002 ... for a public

works project, shall initiate and enforce ... a labor compliance

program”.101 _
The OSPC further states that the State Allocation Board (SAB) has authority to increase the per
pupil grant amount to accommodate the State’s share for the additional costs due to the initiation
and enforcement of an LCP; the increases were approved by the SAB on July 2, 2003, and are
currently being provided. '

OSPC filed an amendment to its September 15, 2003 comments addressing new bond money for
public school construction that subsequently became available. The comments were amended to

state:

... Additionally, Labor Code ... Section 1771.7 states “an awarding body that
chooses to use funds derived from the Kindergarten-University Public Education
Facilities Bond Act of either 2002 or 2004 ... for a public works project, shall
initiate and enforce ... a labor compliance program.”

The OSPC further states that the State Allocation Board (SAB) has authority to
increase the per pupil grant amount to accommodate the State’s share for the
additional costs due to the initiation and enforcement of a LCP for school projects
funded from Proposition 47 or Proposition 55. Proposition 1D does not require
school districts to enforce a LCP; therefore, projects that include LCPs are not
eligible for funding increases under this bond.

These comments are addressed as necessary in the following analysis.

Interested Person -- State Building and Construction Trades Council of California
(AFL-~CIO) V
The State Building and Construction Trades Council (SBCTC) filed comments on the test claim

as an interested person, pursuant to Title 2, California Code of Regulations, section 1181.1,
subdivision (). The SBCTC states that the test claim should be denied for the following reasons:’

1. Any “mandate” imposed by the CPWL is on private contractors, not the local agency. It
is possible that if private contractors have higher labor costs, such costs might be passed

10! comments from Department of General Services, Office of Public School Construction,
Luisa M. Park, Executive Officer, September 15, 2003, page 1.
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on to their customers; however, the contractor’s cost of paying higher wages to workers
on a project may well be offset by the increased skill and productivity of those workers.
Several recent studies conclude that the prevailing wage law does not actually increase
total school construction costs, and the claimant has presented no evidence to the
contrary. SBCTC provided a copy of one study: “A Comparison of Public School
Construction Costs” by Peter Ph111ps Ph.D., Professor of Economics, University of Utah,

February, 2001,'%

2. Although the CPWL does impose minor direct costs on school districts to administer and
enforce the law, what has occurred since 1975 is the opposite of an unfunded state
mandate since the state has taken upon itself responsibilities that were formerly borne by
local agencies — i.e., determining prevailing wage rates and enforcing the CPWL.

3. Itis correct to state that there has been some expansion in the definition of “public work”
since 1975; however, many of the changes to that definition were actually clarifications
of the pre-1975 statutory language and claimant has not presented any evidence that these
minor changes have had any practical effect on school district construction projects.

The SBCTC did not file comments on the draft staff analysis.

192 The claimant is not seeking reimbursement for the cost of increased salaries, which would
not be reimbursable in any case pursuant to City of Anaheim v. State of California (1987)
189 Cal.App.3d 1478, 1484. .
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Discussion

* The courts have found that article XIII B, section 6 of the California Constitution'® recognizes
the state constitutional restrictions on the powers of local government to tax and spend. 102 «eptg
purpose is to preclude the state from shifting financial responsibility for carrying out -
governmental functions to local agencies, which are “ill equipped’ to assume increased
financial responsibilities because of the taxing and spending limitations that articles XIII A
and XIII B impose.”!% -

A test claim statute or executive order may impose a reimbursable state-mandated program if it
orders or commands a local agency or school district to engage in an activity or task. 106 1y
addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service.'”’

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or
a law that imposes unique requirements on local agencies or school districts to im(}olement a
state policy, but does not apply generally to all residents and entities in the state.'® To
determine if the program is new or imposes a higher level of service, the test claim
requirements must be compared with the legal requirements in effect immediately before the
enactment of the test claim statutes.'® A “higher level of service” occurs when there is “an
increase in the actual level or quality of governmental services provided.”110

103 Asticle XIII B, section 6, subdivision (a), (as amended by Proposition 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a subvention of funds
to reimburse that local government for the costs of the program or increased level of service,
except that the Legislature may, but need not, provide a subvention of funds for the following
mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation
defining a new crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975.”

1% Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735. ‘

05 County of San Diego v. State of California (County of San Diego) (1997) 15 Cal.4th 68, 81.
196 1.ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

197 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar). ' '

198 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of Los Angeles);
Lucia Mar, supra, 44 Cal.3d 830, 835).

19 ¢on Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d
830, 835.

119 son Diego Unified School Dist., supra, 33 Cal.4th 859, 877.
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Finally, the newly required activity or increased level of service must impose costs mandated
by the state.!

The Commission is vested with exclusive authonty to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. "2 Tn making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as
an “equitable remedy to cure the perceived unfairness resulting from political decisions on
funding priorities.”!"?

The analysis addresses the fbllowing issues:

o Do the test claim statutes, regulations or alleged executive orders i impose a state-
mandated program on K-12 school districts or community college districts within the
meaning of article XIII B, section 6 of the California Constitution?

e Do the test claim statutes or regulations impose a new program or higher level of
service within the meaning of article XIII B, section 6 of the California Constitution?

¢ Do the test claim statutes or regulations impose costs mandated by the state within the
meaning of Government Code section 17514 and article XIII B, section 6 of the
California Constitution?

Issue 1: Do the test claim statutes, regulations or alleged executive orders impose a
state-mandated program on K-12 school districts or community college
districts within the meaning of article XIII B, section 6 of the California
Constitution? :

For the test claim statutes, regulations or alleged executive orders to impose a state-mandated
program, the language must order or command a school district or community college district
to engage in an activity or task. If the language does not do so, then article XIII B, section 6 is
not triggered. Moreover, where program requirements are only invoked after the district has
made an underlying discretionary decision causing the requirements to apply, or where
participation in the underlying program is voluntary, courts have held that resulting new
requirements do not constitute a reimbursable state mandate.!™* Stated another way, a
reimbursable state mandate is created when the test claim statutes or regulations establish
conditions under which the state, rather than a local entity, has made the decision requiring the
district to incur the costs of the new program.'"’

" County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonomay),
Government Code sections 17514 and 17556.

12 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552. '

"3 County of Sonoma, Supra 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose).

N4 City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783; Kern High School
Dist,, supra, 30 Cal.4" 727, 727.

U5 San Diego Unified School Dist., supra (2004) 33 Cal.4™ 859, 880.
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The claimant asserts the test claim statutes, regulations and alleged executive orders require
districts to perform new activities to comply with state prevailing wage requirements, the costs
of which are reimbursable under article XIII B, section 6. Since the provisions of the CPWL
are only applicable to public works projects performed under contract, and not to work carried
out by a public agency with its own forces,''® the analysis must first address whether the state
is requiring a school district or community college district to engage in any public works
projects or to contract out for such projects. Then, the alleged new activities must be analyzed
to determine whether they are required or mandated by the plain language of the test claim
statutes, regulations, or alleged executive orders.

Do Districts Have Discretion to Undertake Public Works Projects?
Types of Public Works Projects Subject to CPWL

The Labor Code sets forth the types of projects that are considered “public works,” subject to
the CPWL. Prior to 1975, public works projects subject to prevailing wages generally
included: 1) construction; 2) alteration; 3) demolition; 4) repair work; 5) work done for
irrigation, utility, reclamation and improvement districts; 6) street, sewer or other

oo , : " : 1 17 @

improvement work; 7) laying of carpet; and 8) maintenance work. "' Since 1975, the test
claim statutes added new types of public works projects:

e Labor Code section 1720 was modified to add:
o public transportation demonstration projects (effective August 7, 1989);

o design and preconstruction, including land surveying (effective
January 1, 2001); and

o installation projects (effective January 1, 2002).

o Effective January 1, 1981, Labor Code section 1720.2 was amended to include projects
done under private contract where the property subject to the contract is privately
owned but upon completion of the construction work more than 50 percent of the
property is leased to the state or a political subdivision for its use and the construction
work is performed according to plans or specifications furnished by the state or a
political subdivision with a lease agreement that is entered into between a lessor and
the state or political subdivision as lessee during or upon completion of the project.

o Effective January 1, 2000, Labor Code section 1720.3 was amended to state that
contracts for the removal of refuse from a public works construction site entered into
by “any political subdivision” — which includes K-12 school districts and community
college districts — are public works projects.

Each of these new types of public works projects is now subject to the C]‘E’WL.118 The timing
for CPWL coverage is significant here for purposes of the mandates analysis. The pre-existing

16 Labor Code section 1771.
17 1 abor Code sections 1720 and 1771 in effect as of J anuary 1, 1975.

118 1 abor Code section 1771: ... not less than the general prevailing rate of per diem wages
for work of a similar character in the locality in which the public work is performed ... shall be
paid to all workers employed on public works.”
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public works projects were already subject to the pre-existing CPWL administrative
requirements, while the new public works projects only became subject to and therefore
triggered the pre-existing requirements at the time they were enacted.!’” Thus, for pre-existing
public works projects, only the newly-imposed CPWL administrative requirements that are
claimed could be subject to reimbursement. For newly-covered public works projects,
however, all CPWL administrative requirements that are claimed, both pre-existing and new,
could be subject to reimbursement.

Discretion to Undertake Public Works Projects

The foregoing provisions show that the CPWL covers a broad range of public works projects.
The decision to undertake such projects could arise in a myriad of ways, from a district-level
decision to an initiative enacted by the voters.

With regard to K-12 school districts, Education Code section 17593 requires those districts to
keep schools in repair: '

The clerk of each district except a district governed by a city or city and
county board of education shall, under the direction of the governing
board, keep the schoolhouses in repair during the time school is taught
therein, and exercise a general care and supervision over the school
premises and property during the vacations of the school.

Moreover, Education Code section 17565 requires the governing board of any school district
to “furnish, repair, insure against fire, and in its discretion rent the school property of its
districts.”

Education Code section 17002 defines “good repair” to mean:

[TThe facility is maintained in a manner that assures that it is clean, safe,
and functional as determined pursuant to an interim evaluation instrument
developed by the Office of Public School Construction. The instrument
shall not require capital enhancements beyond the standards for which the
facility was designed and constructed.

With regard to community college districts, Education Code section 81601 states:

The governing board of a community college district shall furnish, repair,
insure against fire, and in its discretion rent the school property of its
districts. ...

Thus, both K-12 school districts-and community college districts are required by statute to
repair the school property of their districts. Since “property” includes “any external thing over
which the rights of possession, use, and enjoyment are exercised,”'? the requirement to repair
includes real property as well as facilities owned by the district. Moreover, because the term

19 See footnote 97 regarding effective date for CPWL coverage of design and pre-
construction, including land surveying.

120 Black’s Law Dictionary, Seventh Edition, 1999, page 1232, column 2.
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“repair” is defined as “to restore to sound condition after damage or injury” and “to renew or
refresh,”'?! staff finds that “repair” includes “maintenance” for purposes of these provisions.

These statutes, therefore, require K-12 school districts and community college districts to
repair and maintain their facilities and property.

Aside from the above statutory requirements, however, the state has not required districts to
undertake other public works projects that do not involve repair or maintenance, including the
newly-covered public works projects. In fact, with regard to new construction of school
buildings, the Second District Court of Appeal has stated: “Where, when or how, if at all, a
school district shall construct school buildings is within the sole competency of its governing
board to determine.”'?

In comments filed December 2, 2008, claimant argues that local school districts are required
by state law to construct school facilities and use state funds and, therefore, the activities
required by the test claim statutes and regulations are reimbursable in those circumstances.'*
The claimant states, on page 2 of its comments, the following:

Article IX, Section 5, of the California Constitution requires the Legislature to “
... provide for a system of common schools by which a free school shall be kept
up and supported in each district ...” The Constitution makes public education a
matter of statewide rather than local concern. [Citation omitted.] The
Legislature’s power over the public school system is plenary, subject only to

- constitutional restraints. [Citation omitted.] “Where the Legislature delegates the
local functioning of the school system to local boards, districts or municipalities,
it does so, always, with its constitutional power and responsibility for ultimate
control for the common welfare in reserve.” [Citation omitted.] '

The Legislature has stated repeatedly that it is an obligation and function of the
state to provide adequate school sites and buildings for the public school system
and has delegated this duty to local school districts. [Footnote omitted citing
Education Code sections on the State School Building Aid Law of 1949 and 1952,
School Housing Aid for Rehabilitation and Replacement of Structurally
Inadequate School Facilities, Urban School Construction Law of 1968, the Leroy
Greene State School Building Lease-Purchase Law of 1976, and the School
District Revenue Bond Act.] Indeed, there is a tremendous unmet need for new
construction and modernization. The California Department of Education
estimated as of September 2007 that 16 new classrooms and 21 modernized
classrooms per day are needed. ...Once the local school districts are funded,
hundreds of state statutes and regulations govern all aspects of planning and
building new school facilities. ... Numerous helpful publications have been
issued by the California Department of Education and the Office of Public School
Construction. Regardless, the actual construction of the facilities is the

121 webster’s II, New Collegiate Dictionary, 1999, page 939, column 2.
122 people v. Oken, supra, 159 Cal.App.2d 456, 460.
123 Exhibit HH.
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responsibility of the local school districts to be accomplished pursuant to these
state rules when utilizing state funds.

There are also specific statutory requirements for providing school facilities.
Governing boards are legally required to build new school facilities when there is
a vote by the district directing them to do so, as required by Education Code
section 17340. Section 17573 requires the governing board to provide a “warm,
healthful place” for children to eat their lunches. Section 17576 requires that
sufficient restrooms are provided. If a school facility is found unsafe, Education
Code Sections 17367 and 81162 (pertaining to K-12 school districts and
community college districts respectively) require that the governing board adopt a
plan to either repair, reconstruct, or replace the unsafe school building.

Staff disagrees with the claimant’s argument that school districts are required by state law to
construct school facilities and use state funds. It is true, as claimant states, that courts have
consistently held public education to be a matter of statewide rather than a local or municipal
concern, and that the Legislature’s power over the public school system is plenary. 124 These
conclusions are true for every Education Code statute that comes before the Commission on
the question of reimbursement under article XIII B, section 6 of the California Constitution. It
is also true that the state is the beneficial owner of all school properties and that local school

~ districts hold title as trustee for the state.'?’ '

Nevertheless, article IX, section 14 of the California Constitution allows the Legislature to
authorize the governing boards of all school districts to initiate and carry on any program or
activity, or to act in any manner that is not in conflict with state Jaw. In this respect, it has
been and contiriues to be the legislative policy of the state to strengthen and encourage local
responsibility for control of public education through local school districts.'*® The governing
boards of K-~12 school districts may hold and convey property for the use and benefit of the
school district.'"?” Governing boards of K-12 school districts have also been given broad
authority by the Legislature to decide when to build and maintain a schoolhouse and, “when
desirable, may establish additional schools in the district.”'?® Governing boards of community
college districts are required to manage and control all school property within their districts,
and have the power to acquire and improve property for school purposes.® Thus, under state
law, the decision to construct a school facility lies with the governing boards of school districts
and community college districts, and is not legally compelled by the state.

124 Qee, Hayes, supra, 11 Cal. App.4th 1564, 1579, fn. 5; California Teachers Assn. v. Hujff
(1992) 5 Cal.App.4th 1513, 1524; Hall v. City of Taft (1956) 47 Cal.2d 177, 179.

15 Hayes, supra, 11 Cal.App.4th 1564, 1579, fn. 5.

126 California Teachers Assn., supra, 5 Cal.App.4th 1513, 1523; Education Code
section 14000.

127 Education Code sections 35162.
128 pducation Code sections 17340, 17342. ,
129 Bducation Code sections 81600, 81606, 81670 et seq., 81702 et seq.
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Moreover, the claimant misinterprets Education Code sections 17367 and 81162. These
statutes do not require the governing boards of K-12 and community college districts to
reconstruct or replace school buildings. These statutes require school district and community
college district governing boards to prepare an estimate of the costs when a report from an
examination of a school building shows that it is unsafe, and to use the information acquired to
establish a system of priorities for the repair, reconstruction, or replacement of that building
based on the estimate of costs. The statutes state in relevant part the following:

Whenever an examination of the structural condition of any school building of a
school district has been made by the Department of General Services, or by any
licensed structural engineer or licensed architect for the governing board of the
school district, or under the authorization of law, and a report of the examination,
including the findings and recommendations of the agency or person making the
examination, has been made to the governing board of the district, and the report
shows that the building is unsafe for use, the governing board of the district shall
immediately have prepared an estimate of the cost necessary to make such repairs
to the building or buildings as are necessary, or, if necessary, to reconstruct or
replace the building so that the building when repaired or reconstructed , or any
building erected to replace it, shall meet such standards of structural safety as are
established in accordance with law. The estimate shall be based on current costs
and may include other costs to reflect modern educational needs. Also an
estimate of the cost of replacement based on the standards established by the State
Allocation Board for area per pupil and cost per square foot, shall be made and
reported.

The report repaired by this section shall include a statement that each of the
buildings examined is safe or unsafe for school use. For the purpose of this
statement the sole consideration shall be protection of life and the prevention of
personal injury at a level of safety equivalent to that established by Article 3
(commencing with Section 17280) of this chapter and the rules and regulations
adopted thereunder, disregarding, insofar as possible, such building damage not
jeopardizing life which would be expected from one disturbance of nature of the
intensity used for design purposes in said rules and regulations.

The governing board, utilizing the information acquired from the examination and
report developed pursuant to this section, shall establish a system of priorities for

the repair, reconstruction, or replacement of unsafe school buildings. (Emphasis

added.) :

There are no statutes or regulations requiring the governing boards of school districts to

~ construct or reconstruct unsafe buildings. The decision to reconstruct, or even abandon an
unsafe building, is a decision left to the discretion of a school district. In Santa Barbara
School District v. Superior Court, the California Supreme Court addressed a school district’s
decision to abandon two of its schools that were determined unsafe, instead of reconstructing a
new building, as part of its desegregation plan.13  The court held that absent proof that there
were 1o school facilities to absorb the students, the school district, “in the reasonable exercise

130 ¢outa Barbara School District v. Superior Court (1975) 13 Cal.3d 315, 337-338,
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of its discretion, could lawfully take this action,”’3! The court describes the facts and the
district’s decision as follows:

On August 12, 1971, the Board received a report that the Jefferson school was
structurally unsafe within the requirements of section 15503 [a former statute with
language similar to Education Code sections 17367 and 81162]. The report
recommended that a structural engineer be retained to determine whether the
school should be repaired or abandoned, since if it cannot be repaired, it must be
abandoned pursuant to section 15516. On May 15, 1972, three days before the
final meeting of the Board, the superintendent received a report concerning the
rehabilitation or replacement costs of the Jefferson school. The report found that
it would cost $621,800 to make the existing structure safe and $655,000 to build
an entirely new building. Accordingly, in fashioning the Administration Plan, the
superintendent made provision therein for closing the Jefferson school. The
Board would certainly be properly exercising its discretion in a reasonable
manner were it to approve abandoning this building in view of the extreme cost.
The determination of the questions whether a new school was needed to replace
this structure or whether existing facilities could handle the Jefferson school
students due to an expected drop in elementary enrollment, was properly within
the Board’s discretion.'*?

Thus, the state has not legally compelled school districts to construct new school facilities in
these circumstances.

Moreover, the financing of school facilities has traditionally been the responsibility of local
government, with assistance provided by the state. In 1985, the California Supreme Court
‘decided Candid Enterprises, Inc. v. Grossmont Union High School District, which provides a
good historical summary of school facility funding up until that time.'>?

In California the financing of public school facilities has traditionally been the
responsibility of local government. “Before the Serrano v. Priest decision in
1971, school districts supported their activities mainly by levying ad valorem -
taxes on real property within their districts.” [Citation omitted.] Specifically,
although school districts had received some state assistance since 1947, and
especially since 1952 with the enactment of the State School Building Aid Law of
1952 (Bd. Code, § 16000 et seq.), they financed the construction and maintenance
of school facilities through the issuance of local bonds repaid from real property
taxes.

After the Serrano decision [citation omitted] and to the present day, local
government remained primarily responsible for schoo! facility financing, but has
often been thrust into circumstances in which it has been able to discharge its
responsibility, if at all, only with the greatest difficulty. In these years, the burden
on different localities has been different: extremely heavy on those that have

131 74 at page 338.
132 1d. at page 337.
132 Candid Enterprises, Inc. v. Grossmont Union High School Dist. (1985) 39 Cal.3d 878.

44 01-TC-28 Prevailing Wage Rate
Final Staff Analysis
January 2009




experienced growth in enrollment, light on those that have experienced decline,
and somewhere in between on those that have remained stable.

In the early 1970’s, because of resistance to increasing real property taxes,
localities throughout the state began to experience greater difficulty in obtaining
voter approval of bond issues to finance school facility construction and
maintenance. As a result, a number of communities chose to impose on
developers school-impact fees ... in order to make new development cover the
costs of school facilities attributable to it. [Citation omitted.]

With the passage of Proposition 13 in 1978 the burden of school financing
became even heavier. “Proposition 13 prohibits ad valorem property taxes in
excess of 1% except to finance previously authorized indebtedness. Since most
localities have reached this 1% limit, school districts cannot raise property taxes
even if two-thirds of a district’s voters wanted to finance school construction.”
[Citation omitted.] Moreover, although Proposition 13 authorizes the imposition
of “special taxes” by a vote of two-thirds of the electorate, such special taxes have
rarely been imposed, remain novel, and as consequence are evidently not
perceived as a practical method of school facility financing — especially in view of
‘the need for a two-thirds vote of the electorate to approve them. [Citation
omitted.] '

In the face of such difficulties besetting local governments, the state has not taken
over any substantial part of the responsibility of financing school facilities, less
still full responsibility. To be sure, in order to implement the Serrano decision the
Legislature has significantly increased assistance to education. But it has
channeled by far the greater part of such assistance into educational programs and
the lesser part into school facilities; in fiscal year 1981-1982, for example, only
3.6 percent went for such facilities. [Citation 01ni‘cted.]134’13 >

State assistance for construction of school facilities comes exclusively from statewide general
obligation bonds, and is implemented through the State Allocation Board.'*® The general

obligation bonds approved by the voters from 1949 through 1998 for school facilities, and the
amounts available for assistance, are listed below:

Bond Initiative Funds Authorized
School Building Aid Law of 1949 $250,000,000
School Building Aid Law of 1952 $185,000,000
$100,000,000
$220,000,000

134 1d. at pages 881-882.

133 gee also Exhibit Q, pages 1613-1659, “School Facility Financing, A History of the Role of
the State Allocation Board and Option for the Distribution of Proposition 1A Funds,” by Joel
Cohen, Prepared at the Request of Senator Quentin Kopp, February 1999.

136 14, at page 1636.
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School Building Aid Law of 1952 (continued) $300,000,000
$200,000,000
$260,000,000
$275,000,000
$350,000,000
$150,000,000

School Building Lease—Purphase Bond Law of $500,000,000’

1982 '

School Building Lease-Purchase Bond Law of $450,000,000

1984 e

Green-Hughes School Building Lease- Purchase $800,000,000

School Facilities Bond Act of 1988 $800,000,000

1988 School Facilities Bond Act ‘ $800;‘000,000

1990 School Facilities Bond Act .| $800,000,000

School Facilities Bond Act of 1990 $800,000,000

School Facilities Bond Act of 1992 $1,900,000,000

1992 School Facilities‘Bond Act $900,000,000

Public Education Facilities Bond Act of 1996 $3,000,000,000

(Proposition 203)

Class-size Reduction Kindergarten-University $9,200,000,000

Public Education Facilities Bond Act of 1998

(Proposition 1A)

1

In 2002, the voters approved Propositions 47 and 55, the Kindergarten-University Public
Education Facilities Bond Acts, which provided an additional $21.4 billion in state funding for
school facility projects.”®” In 2006, the voters approved Proposition 1D to provide an
additional $7.3 billion in bond funds to assist K-12 school districts to repair and modernize
older facilities, and to accommodate overcrowding and future enrollment growth 138

Before Proposmon 13, these bond funds were provided to school dlstucts through loan
programs, in which districts were required to repay their assistance with propetty tax revenues
or local bond funds. After Proposition 13, the State Allocation Board shifted its policy of
providing bond fund assistance from a loan-based program to a grant-based program. 139
Today, the grant funds are provided through the School Facility Program, under the provisions .

137 See ante, pages 12-13.
+ 138 Exhibit BB, School Facility Program Handbook, July 2007, page 2104.

139 Bxhibit Q, pages. 1622-1623, 1629, “School Facility F1nancmg, A History of the Role of the
State Allocation Board and Option for the Distribution of Proposition 1A Funds,” by Joel
Cohen, Prepared at the Request of Senator Quentin Kopp, February 1999.
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of the Leroy F. Greene School Facilities Act of 1998 (Ed. Code, § 17170.10 et seq.). The
School Facility Program Handbook, published by the State Allocation Board, Office of Public
School Construction in July 2007, is in Exhibit BB of the record. Under the School Facility
Program, state bond funding is provided in the form of per pupil grants, with supplemental
grants for site development, site acquisition, and other project specific costs when
warranted.'*® New construction grants provide funding on a 50/50 state and local match basis.
Modernization grants provide funding on a 60/40 basis. Districts that are unable to provide
local matching funds and are able to meet the financial hardship provisions may be eligible for

additional state funding;141 ’

Not all school districts elect to receive assistance from state bond funds when constructing
new facilities. The “School Facility Financing” handbook prepared in February 1999
(Ex. Q), states in endnote 2 on page 1653, that:

If a school district wants state funding for construction or repair of a school, it -
must apply to the State Allocation Board for the money. There are school
districts that repair and construct school buildings without the assistance from
the State Allocation Board (i.e., San Diego Unified School District, San Luis
Unified School District). (Emphasis added.)

- Moreover, Education Code section 17268 further provides that a governing board of a school
district that “elects not to receive state funds” pursuant to the School Facility Program is not
required to comply with specified environmental reports when constructing school facilities.

In addition, school districts have the authority to seek financing from alternative local sources.
For example, in 1986, the voters approved Proposition 46, which amended Proposition 13

(Cal. Const., art. XIII A, § 1, subd. (b)) by restoring to local governments, including school
districts, the ability to issue local obligation bonds and to levy a property tax increase to pay
the debt service subject to a two-thirds vote of the local electorate. This amendment allowed
school districts to augment the 1% cap on propeﬂ}' taxes and to secure additional bond
indebtedness to build and improve their schools.' 2 Also in 1986, the Legislature authorized
school districts to directly impose developer fees on new developments to finance school
construction.'®® Proceeds from the sale of surplus property, 144 Mello-Roos funds, and federal
grants may also be available.'® »

140 Exhibit BB, School Facility Program Handbook, July 2007, page 2103.
141 Ibid. |
12 See also, Education Code sections 15100 et seq., 81901 et seq.

143 Exhibit Q, page 1631; see also, Education Code section 17620, subdivision (a)(1), which
states that “The governing board of any school district is authorized to levy a fee, charge,
dedication, or other requirement against any construction within the boundaries of the district,
for the purpose of funding the construction or reconstruction of school facilities, subject to the
limitations set forth in [Government Code section 65995 et seq.] ...”

144 Bducation Code section 17100.

145 Exhibit BB, School Facility Handbook, July 2007, page 2114.
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Therefore, the state has not legally compelled school districts to construct new school facilities
or undertake other public works projects that do not involve repair or maintenance. “Where,
when or how, if at all, a school district shall construct school bulldmgs is within the sole
competency of its governing board to determine.” »146 :

Moreover, staff finds that school districts are not practically compelled by the state to
construct new facilities and use state funds. Claimant argues that school districts are
practically compelled to construct new school facilities when existing facilities become
inadequate. Claimant further argues that practical compulsmn exists because the “Legislature
has not pr ov1ded local districts sufficient taxing authority. »I4T

Absent such legal compulsion, the courts have ruled that at times, based on the particular
circumstances, “practical” compulsion might be found. The Supreme Court in Kern High
School Dist. addressed the issue of “practical” compulsion in the context of a school district
that had participated in optional funded programs in which new requirements were imposed.
In Kern, the court determined there was no “practical” compulsion to participate in the
underlying programs, since a district that elects to discontinue participation in a program does
not face “certain and severe ... penalties” such as “double ... taxation” or other “draconian”
consequences.'*® Rather, local entities that have discretion will make the choices that are
ultimately the most beneficial for the entity and its community:

As to each of the optional funded programs here at issue, school districts
are, and have been, free to decide whether to (i) continue to participate and
receive program funding, even though the school district also must incur
program-related costs associated with the [new] requirements or

(ii) decline to participate in the funded program. Presumably, a school
district will continue to participate only if it determines that the best
interests of the district and its students are served by participation — in
other words, if, on balance, the funded program, even with strings
attached, is deemed beneficial. And, presumably, a school district will
decline participation if and when it determines that the costs of program
compliance outweigh the funding beneﬁts (Emphas1s in original.)'*

Here, there is no evidence in the law or in the 1eco1d that school districts that elect not to
construct new school facilities and use state bond funds face certain and severe penalties such

~ as double taxation or other draconian consequences. Instead, public works projects, including
construction of school facilities, that are entered into for purposes other than repair and
maintenance are discretionary decisions of the district, analogous to the situation in City of
Merced. There, the issue before the court was whether reimbursement was required for new
-statutory costs imposed on the local agency to pay a property owner for loss of goodwill, when
a local agency exercised the power of eminent domain. 130 The court stated:

M8 people v. Oken, supra, 159 Cal.App.2d 456, 460.
17 Claimant comments dated December 2, 2008.

8 Kern High School Dist., supra, 30 Cal.4th727, 754.
" 1d. at 753.

B0 City of Merced, supra, (1984) 153 Cal.App.3d 777, 777.
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Whether a city or county decides to exercise eminent domain is,
essentially, an option of the city or county, rather than a mandate of the
state. The fundamental concept is that the city or county is not required to
exercise eminent domain. If, however, the power of eminent domain is
exercised, then the city will be required to pay for loss of %oodwﬂl Thus,
payment for loss of goodwill is not a state-mandated cost.

The Supreme Court in Kern High School District reaffirmed the City of Merced rule in
applying it to voluntary education-related funded programs:

The truer analogy between [Merced) and the present case is this: In City
of Merced, the city was under no legal compulsion to resort to eminent

. domain — but when it elected to employ that means of acquiring property,
its obligation to compensate for lost business goodwill was not a
reimbursable state mandate, because the city was not required to employ
eminent domain in the first place. Here as well, if a school district elects
to participate in or continue participation in any underlying voluntary
education-related funded program, the district’s obligation to comply with
the notice and agenda requirements related to that program does not
constitute a reimbursable state mandate. "

The Code of Civil Procedure provision that was cited in City of Merced states:

Nothing in this title requires that the power of eminent domain be
exercised to acquire property necessary for public use. Whether
property necessary for public use is to be acquired by purchase or other
means or by eminent dorain is a dec>1s1on left to the discretion of the
person authorized to acquire the pr opel’ty

The Law Revision Commission’s comment on this provision stated:

Section 1230.030 makes clear that whether property is to be acquired by
purchase or other means, or by exercise of the power of eminent
domain, is a discretionary decision. Nothing in this title requires that
the power of eminent domain be exercised; but, if the decision is that
the power of eminent domain is to be used to acquire property for public
use, the provisions of this title apply except as otherwise specifically
provided by statute. . 134

The holding in City of Merced applies in this instance. Any costs incurred under the prevailing
wage statutes result from the school district’s decision to undertake a public works project to

31 14 at 783.
52 Kern High School District, supra, 30 Cal.4"™ 727, 743.
153 ¢ode of Civil Procedure section 1230.030.

134 California Law Revision Commission comment, 19 West’s Annotated Code of Civil
Procedure (1982 ed.) following section 1230.030, p. 414.
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construct or reconstruct school facilities, rather than from a decision made by the state. Under
such circumstances, reimbursement is not required.'*®

Therefore, staff finds that the state has required K-12 school districts and community college
districts to undertake public works projects to repair or maintain facilities and property of
K-12 school districts and community college districts, pursuant to Education Code sections
17002, 17565, 17593 and 81601. The state has not required these districts to undertake any
other public works projects. Consequently, any prevailing wage requirements, when triggered
by a public works project that does not address repair or maintenance, are not mandated by
the state and are not subject to article XIII B, section 6.

Moreover, since repair and maintenance types of public works projects were covered by the
CPWL prior to 1975, only those CPWL administrative requirements claimed that were
imposed on or afier January 1, 1975, could be subject to reimbursement.

Do Districts Have Discretion to Contract for Repair or Maintenance Public Works Projects?

Since the requirement to pay prevailing wages is limited to work performed under contract, the
next question is whether the state requires K-12 school districts or community college districts
to contract for public works projects for repair or maintenance of school facilities or property,
or whether the district can use its own forces for the project. As more fully described below,
the state sometimes requires districts to contract for repair and maintenance of school facilities
and property, depending upon project variables and the laws under which the district operates.

The Public Contract Code governs when districts are required to contract with private entities,
and generally requires school districts and community college districts to contract with the
lowest responsible bidder for construction, repairs and maintenance.'>® There are exceptions,
however, For instance, when emergency repairs are needed for any facility to permit the
continuance of existing classes or to avoid danger to life or property, the governing board of a
school district or community college district is allowed to use its own forces to make such
repairs. 57 1n addition, the governing board of a school district or community college district is
allowed to use its own forces to make repairs and other improvements under certain labor hour
or material cost limits. For K-12 school districts, Public Contract Code section 20114
provides the following labor hour or material cost limits:

(2) In each school district, the governing board may make repairs, alterations,
additions, or painting, repainting, or decorating upon school buildings, repair or
build apparatus or equipment, make improvements on the school grounds, erect
new buildings, and perform maintenance as defined in Section 201 15158159 by

133 San Diego Unified School Dist., supra, 33 Cal.4th 859, 880. -
136 Public Contract Code sections 20111 and 20651.
157 pyublic Contract Code sections 20113 and 20654.

158 public Contract Code section 20115 defines “maintenance” in this instance as “routine,
recurring, and usual work for the preservation, protection, and keeping of any publicly owned
or publicly operated facility for its intended purpose in a safe and continually usable condition
for which it was designed, improved, constructed, altered, or repaired.” This includes, but is
not limited to: “carpentry, electrical, plumbing, glazing, and other craftwork designed
consistent with the definition set forth above to preserve the facility in a safe, efficient, and
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day labor, or by force account, whenever the total number of hours on the job
does not exceed 350 hours. Moreover, in any school district having an average
daily attendance of 35,000 or greater, the governing board may, in addition,
make repairs to school buildings, grounds, apparatus, or equipment, including
painting or repainting, and perform maintenance, as defined in Section 20115,
by day labor or by force account whenever the total number of hours on the job
does not exceed 750 hours, or when the cost of material does not exceed
twenty-one thousand dollars ($21,000). _

(b) For purposes of this section, day labor shall include the use of maintenance
personnel employed on a permanent or temporary basis.

For community college districts, Public Contract Code section 20655 provides the following
labor hour or material cost limits:

(2) In each community college district, the governing board may make repairs,
alterations, additions, or painting, repainting, or decorating upon school
buildings, repair or build apparatus or equipment, make improvements on the
school grounds, erect new buildings, and perform maintenance as defined in
Section 20656'% by day labor, or by force account, whenever the total number

continually usable condition for which it was intended, including repairs, cleaning, and other
operations on machinery and other equipment permanently attached to the building or realty as
fixtures.” These provisions express the Legislature’s intent that maintenance does not include
painting, repainting, or decorating other than touchup, but instead those activities are to be
controlled directly by the work limits under section 20114.

19 For purposes of the Labor Code, “maintenance” is similarly defined:

(1) Routine, recurring and usual work for the preservation, protection and
keeping of any publicly owned or publicly operated facility (plant, building,
structure, ground facility, utility system or any real property) for its intended
purposes in a safe and continually usable condition for which it has been
designed, improved, constructed, altered or repaired.

(2) Carpentry, electrical, plumbing, glazing, touchup painting, and other craft
work designed to preserve the publicly owned or publicly operated facility in a
safe, efficient and continually usable condition for which it was intended,
including repairs, cleaning and other operations on machinery and other
equipment permanently attached to the building or realty as fixtures.
EXCEPTION: 1: Janitorial or custodial services of a routine, recurring or
usual nature is excluded.

EXCEPTION: 2: Protection of the sort provided by guards, watchmen, or
other security forces is excluded. '

(3) Landscape maintenance. See Public Contract Code Section 21002
[subsequently renumbered to section 22002].

EXCEPTION: Landscape maintenance work by “sheltered workshops” is
excluded. (Title 8, Cal. Code Regs., tit. 8, § 16000.)

160 pyblic Contract Code section 20656 defines “maintenance” for this purpose in the same
manner as Public Contract Code section 20115. Section 20656 expresses the Legislature’s
51 0]-TC-28 Prevailing Wage Rate
: Final Staff Analysis
January 2009




of hours on the job does not exceed 350 hours. Moreover, in any district whose
number of full-time equivalent students is 15,000 or greater, the governing
board may, in addition, make repairs to school buildings, grounds, apparatus, or
equipment, including painting or repainting, and perform maintenance, as
defined in Section 20656, by day labor or by force account whenever the total
number of hours on the job does not exceed 750 hours, or when the cost of
materials does not exceed twenty-one thousand dollars ($21,000).

(b) For purposes of this section, day labor shall include the use of maintenance
personnel employed on a ‘permanent or temporary basis.

Notwithstanding the above provisions, a flat dollar threshold for public projects, as defined in
Public Contract Code section 22002,'" is established when a K-12 school district or
community college district operates under the Uniform Public Construction Cost Accounting
Act (UPCCAA). 162 public Contract Code section 22001 sets forth the followmg findings and
declarations regarding the UPCCAA:

The Legislature finds and declares that there is a statewide need to promote
uniformity of the cost accounting standards and bidding procedures on
construction work performed or contracted by public entities in the state. This

" intent that maintenance does not include painting, repainting, or decorating other than touchup,
but instead those activities are to be controlled directly by the work limits under section 20655.

1T Subdivision (c) defines “public project” as:

(1) Construction, reconstruction, erection, alteration, renovation, improvement,
demohuon and repair work involving any publicly owned, leased, or operated
facility. '

(2) Painting or repainting of any publicly owned, lease, or operated facility.

(3) In the case of a publicly owned utility system, “public project” shall include
only construction, erection, improvement, or repair of dams, reservoirs,
powerplants, and electrical transmission lines of 230,000 volts and higher.
(Emphasis added.)

Subdivision (d) states that “public project” does not include “maintenance work” which
includes all of the following:

(1) Routine, recurring, and usual work for the preservation or protection of any
publicly owned or publicly operated facility for its intended purposes.

(2) Minor repainting. '

(3) Resurfacing of streets and highways at less than one inch.

(4) Landscape maintenance, including mowing, watering, trimming, pruning,
planting, replacement of plants, and servicing of irrigation and sprinkler
systems.

(5) Work performed to keep, operate, and maintain publicly owned water,
power, or waste disposal systems, including, but not limited to, dams,
reservoirs, powerplants, and electrical transmission lines of 230,000 volts and
higher.

162 public Contract Code sections 22000 et seq.
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chapter provides for the development of cost accounting standards and an
alternative method for the bidding of public works projects by public entities.

Section 22030 provides that the UPCCAA is only applicable to a district whose governing
board has by resolution elected to become subject to its procedures and has notified the State
Controller of the election. Once the district has elected to become subject to the UPCCAA, in
the event of a conflict with any other provision of law relative to bidding procedures, the
alternative bidding procedures and cost threshold under the UPCCAA for public projects, as
defined, shall apply.'® , :

The UPCCAA provides that public projects, which exclude maintenance, of $30,000 or less
may be performed by a school district or community college district by its own forces.'* In
cases of emergency when repair or replacements are necessary, the work may be done by a
district with its own forces.'®® Thus, for those districts subject to the UPCCAA, when the
public project is not an emergency, contracting is required for a public project, as defined,
when the cost of such project will exceed $30,000. When the proj ect is for maintenance or
other work that does not fall within the definition of public project, districts subject-to the -
UPCCAA may use the bidding procedures set forth under the UPCCAA and in that situation
would likewise be required to contract when the cost of the project will exceed $30,000.'%¢
Here, repair or maintenance projects — those that are legally required by Education Code
sections 17002, 17565, 17593 arid 81601 as noted above — could fall under the UPCCAA
definition for publié project, or may not. But in either case, for districts subject to the
UPCCAA, when the project is not an emergency, contracting is required only when the cost of
the project will exceed $30,000. '

The Department of Industrial Relations (DIR) states that section 22030 of the Public Contract
Code allows a school district to decide whether to subject itself to the UPCCAA thresholds or
the K-12 and community college thresholds and thus being subject to one or the other is a
choice.’®” DIR concludes that “any project that does not create a mandate to contract with
private parties under both sets of thresholds should not be conisidered a mandate for subvention
pu1'p0533.”168 : )

Staff agrees that there is a choice on the part of the school district to become subject to the
UPCCAA. However, staff disagrees with DIR’s conclusion that unless the project is required
to be contracted under both sets of thresholds it should not be considered a mandate for
subvention purposes.

163 public Contract Code section 22030.

164 public Contract Code section 22032; prior to January 1, 2007, the dollar limit for public
projects that could be performed by the district was $25,000.

165 Public Contract Code section 22035.
166 pyyblic Contract Code section 22003.

167 T etter from Anthony Mischel, Attorney At Law, Department of Industrial Relations,
April 14,2008, page 4.

168 1hid
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A district choosing the UPCCAA is subject to an entirely different set of bidding and
accounting procedures for public projects, as defined, and is required to adopt an informal
bidding ordinance for public projects of $125,000 or less.'®® And, where there is a conflict
with any other provision of law relative to bidding procedures on public projects, the
alternative bidding procedures set forth in the UPCCAA, including the $30,000 threshold, are
controlling.!” Thus, once the election is made, both the state and local UPCCAA rules are in

place.

DIR appears to be reading a requirement into the law that is not there. A basic rule of statutory
construction requires that a statute be given its plain meaning, and express requirements that
the Legislature has not placed in the statute may not by implication be brought into a statute’s
interpretation.!” The Legislature has given districts a choice to be subject to the UPCCAA,
and a public works project is either subject to the labor hour/material cost thresholds, which
vary significantly depending on the size of the district and the type of project, or the UPCCAA
$30,000 project threshold, but not both. In either case, the CPWL program requirements will
be triggered at the applicable threshold, and variables from the project itself will determine
whether the threshold is reached. A district’s decision to fall within the UPCCAA - a decision
that may not have anything to do with a particular public project — does not operate as a trigger
or a limit to what may be reimbursable. To require the district to apply both sets of thresholds
each time it undertakes a project for purposes of determining the point at which subvention is
allowed is not consistent with mandates case law or the purpose of article XIII B, section 6.
Consequently, staff concludes that the threshold at which a project must be let to contract
depends upon the applicable Public Contract Code bidding procedures under which the district
operates.

Accordingly, staff finds that the state has required K-12 school districts and community
college districts to undertake public works projects to repair or maintain their facilities and
property, pursuant to Education Code sections 17002, 17565, 17593 and 81601, via contract
under the following circumstances: '

1. For K-12 school districts, when the project is not an elnerge11cy as set forth in Public
Contract Code section 20113; and

a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or :

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000.

2. For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654; and - -

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

169 pyblic Contract Code section 22034.
170 pyublic Contract Code section 22030.

! Iy re Rudy L. (1994) 29 Cal.App.4™ 1007, 1011,
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b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000.

3. For any K-12 school district or community college district that is subject to the
UPCCAA, when a project is not an emergency as set forth in Public Contract Code
section 22035, and the project cost will exceed $30,000.

Thus, repair or maintenance public works projects, but only when contracted for under the
circumstances set forth above, are not discretionary. Moreover, since repair and maintenance
public works projects were covered by the CPWL prior to 1975, only those CPWL
administrative requirements claimed, that were imposed or or after January 1, 1975, could be
subject to reimbursement.

Do the Test Claim Statutes, Regulations and Alleged Executive Orders Mandate Any
Activities When a District is Required to Contract for Repairs or Maintenance of School
Buildings or Property?

The next question is whether the plain language of the test claim statutes, regulations or
alleged executive orders, on or after January 1, 1975, mandates any activities on K-12 school
districts or community college districts when a district is required by law to contract for repair
or maintenance public works projects.

A. Determining Prevailing Wage Coverage and Rates

1. Obtain Correct Prevailing Wage Rates — Labor Code Section 1773 and Title 8, California
Code Qf Regulations, Sections 16202 and 16204

Labor Code section 1773 states in relevant part:

The body awarding any contract for public work, or otherwise undertaking
any public work, shall obtain the general prevailing rate of per diem wages
and the general prevailing rate for holiday and overtime work in the
locality in which the public work is to be performed for each craft,
classification, or type of worker needed to execute the contract from the
Director of Industrial Relations. '

Section 16202 of the regulations states in relevant part:

(a) Awarding body request. The awarding body shall request the Director
to make a determination for a particular craft, classification or type of
worker not covered by a general determination. Any such request shall be
submitted at least 45 days prior to the bid advertisement date.

Section 16204 of the regulations, dealing with effective dates of rate determinations and rates,
states in relevant part:

(a)(5) It shall be the responsibility of the awarding body to ensure that the
correct determination is used.

The plain language of this regulation requires the awarding body to “ensure” that the correct
determination is used. This provision does not impose the activity of ensuring that the Director
of Industrial Relations made a correct determination, as claimant asserts; rather it imposes the
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activity of ensuring that the appropriate wage rates, as determined by Director of Industrial
Relations and as obtained by the awarding body, are properly used in the contract.

Thus, the plain language of the statute and regulations cited require the awarding body to
obtain both the general prevailing wage rate and any special rates from the Director of
Industrial Relations, and ensure that the appropriate rates are used in the contract.

2. Coverage Determinations — Title 8, California Code of Regulations, Section 16001

Section 16001 of the regulations states in relevant part:

(a)(1) Any interested party ... may file with the Director of Industrial
Relations ... a request to determine coverage under the prevailing wage
laws regarding either a specific project or type of work to be performed
which that interested party believes may be subject to or excluded from .
coverage as a public works under the Labor Code. ...

(2) Within 15 days of receipt of a copy of the request for a coverage
determination, the awarding body shall forward to the Director ... any
documents, arguments, or authorities it wishes to have considered in the
coverage determination process. (Emphasis added.)

(3) All parties to the coverage determination request shall have a
continuing duty to provide the Director or his/her duly authorized
representative as provided for in Section 16301 of these regulations, with
relevant documents in their possession or control, until a determination is
made. Where any party or parties’ agent has a document in their
possession, but refuses to release a copy, the Department shall consider
that the documents, if released, would contain information adverse to the
withholding party’s position and may close the record and render a
decision on the basis of that inference and the information received.
(Emphasis added.)

Section 16000 defines “interested party” to include contractors, subcontractors, workers, and
“la]ny awarding body or association or other representative of awarding bodies concerned with
the administration of a public works contract or proposed contract, which is subject to the
particular prevailing wage determination.” '

The claimant argues that section 16001, subdivision (a)(3), results in a mandate for the school
district to provide the Director of Industrial Relations relevant documents in possession or
control until a coverage determination is made. The claimant states that “[t]he school d1str1ct
as the awarding body, is necessarily a party to any coverage determination request.”

The plain language of section 16001 shows that an awarding body may, but is not required to,
request a coverage determination from the Director of Industrial Relations. The awarding body .
must provide documentation to the Director by a date certain if it wishes to have that
documentation considered. Thus, no activities are required of the awarding body by

section 16001, subdivision (a)(1) and (2).

72 Claimant’s comments dated December 2, 2008, pages 6-7.
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Moreover, staff finds that section 16001, subdivision (a)(3), does not impose a state-mandated
duty on school districts. The plain language of subdivision (a)(3), covers the situation where a
party, which by definition includes the awarding body, can refuse to release documents to the
Director of Industrial Relations. Under such circumstances, the Department can still render a
decision. Thus, any costs incurred under section 16001 results from the decision of a school
district, rather than the state, to release relevant documents. Under such circumstances,
reimbursement is not required. 173

3. Review of Prevailing Wage Rate Detenhination — Title 8, California Code of Regulations,
Section 16302

Section 16302 of the regulations provides that an interested party, including an awarding body,
“may file with the Director or the Chief of DLSR, within 20 days after commencement of
advertising of a call for bids by any awarding body, a petition to review a determination of any
rate or rates made by the Director ...” (Emphasis added.) Thus, the awarding body is not
required to file such a petition, and no activities are required. ' : '

4, Appeal of Public Work Coverage Determination — Labor Code Section 1773.4 and Title 8,
California Code of Regulations, Section 16002.5

Section 16002.5 of the regulations, as it interprets Labor Code section 1773.4, provides that an
interested party, including an awarding body, “may appeal to the Director of Industrial
Relations ... a determination of coverage under the public works laws ... regarding either a
specific project or type of work ...” (Emphasis added.) Thus, the awarding body is not
required to make such appeal, and no activities are required.

B. Notices and Reports
1. Statement of Prevailing Wage Rates — Labor Code Section 1773.2
Labor Code section 1773.2 states: '

The body awarding any contract for public work, or otherwise undertaking
any public work, shall specify in the call for bids for the contract, and in
the bid specifications and in the contract itself, what the general rate of per
diem wages is for each craft, classification, or type of worker needed to
execute the contract.

In lieu of specifying the rate of wages in the call for bids, and in the bid
specifications and in the contract itself, the awarding body may, in the call
for bids, bid specifications, and contract, include a statement that copies of
the prevailing rate of per diem wages are on file at its principal office,
which shall be made available to any interested party on request. The
awarding body shall also cause a copy of the determination of the director
of the prevailing rate of per diem wages to be posted at each job site.

Labor Code section 1773.2 does impose on the awarding body the activity of providing notice,
in either of the fashions set forth.

13 San Diego Unified School Dist., supra, 33 Cal.4th 859, 880.
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2. Ineligible Contractors and Subcontractors — Labor Code Section 1777.1 and Title 8,
California Code of Regulations, Sections 16800, 16801, subdivision (a), 174 and 16802,

Labor Code section 1777.1, subdivision (d), requires the Labor Commissioner, not less than
semi-annually, to “publish and distribute to awarding bodies a list of contractors who are
ineligible to bid on or be awarded a public works contract, or to perform work as a
subcontractor on a public works project ...” Contractors and subcontractors are ineligible to
bid on or be awarded a public works cont1act whenever it is found that the contractor violated
the prevailing wage law with the intent to defraud. Sections 16800 through 16802 set forth
procedures for the Division of Labor Standards Enforcement to investigate and conduct
hearings for debarment of contractors and subcontractors.

The claimant contends that section 16801, subdivisions (a), requires the awarding body to
comply with a subpoena issued by the Division of Labor Standards Enforcement.
Section 16801, subdivision (a)(2)(C), states in relevant part the following:

.. The Respondent [as defined in section 16800 as “any person or entity subject
to the proceedings set forth in this article”] shall be entitled to a reasonable
number of subpoenas but shall be liable for any costs of service of the subpoenas
or any other witness or mileage fees incurred.

Mileage and Witness fees shall be set as specified in Government Code section
68093. In the exercise of his or her discretion, the Hearing Officer may limit the
number of witnesses subpoenaed either for the purpose of corroboration or for
establishing a single material fact in issue, or where the Respondent has not
furnished satisfactory evidence that the witness will be able to give necessary and
competent testimony material to the issues at the hearing.

The plain language of section 16801, subdivision (2)(2)(C), provides for subpoena authority,
but does not require or mandate awarding bodies to comply.

Accordingly, staff finds that Labor Code section 1777.1, and title 8- California Code of
Regulations, sections 16800, 16801, subdivision (a), and 16802 do not impose any mandated
activities on the awarding body.

3. Notice Regarding Apmentlceshm Standards — Labor Code Sections 1773.3 and 1777.5,
Subdivision (n)

Labor Code section 1773.3 states:

An awarding agency whose public works contract falls within the
jurisdiction of Section 1777.5 shall, within five days of the award, send a
copy of the award to the Division of Apprenticeship Standards. ... Within
five days of a finding of any discrepancy regarding the ratio of appreuntices
to journeymen, pursuant to the certificated fixed number of apprentices to
journeymen, the awarding agency shall notify the Division of
Apprenticeship Standards.
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Section 1777.5 sets apprenticeship standards. Subdivision (n) states:

The body awarding the contract shall cause to be inserted in the contract
stipulations to effectuate this section. The stipulations shall fix the
responsibility of compliance with this section for all apprenticeable
occupations with the prime contractor.

The plain language of the test claim statute requires the awarding body, when apprentices will
be used in the contract, to include language in the contract regarding apprenticeship
requirements and provide a copy of the contract award to the Division of Apprenticeship
Standards. '

4. Take Cognizance of and Report Suspected Violations — Labor Code Section 1726

Labor Code section 1726 states in relevant part:

The body awarding the contract for public work shall take cognizance of
violations of this chapter committed in the course of the execution of the
contract, and shall promptly report any suspected violations to the Labor
Comumissioner.

Thus, the plain language of this test claim statute requires the awarding body to take
cognizance of and report any suspected violations to the Labor Commissioner.

D. Payroll Records — Labor Code Section 1776 and Title 8, California Code of Regulations,
Sections 16400 — 16403, 16801, subdivision (b) '

Labor Code section 1776 states in relevant part:

(a) Each contractor and subcontractor shall keep accurate payroll records,
showing the name, address, social security number, work classification,
straight time and overtime hours worked each day and week, and the
actual per diem wages paid to each journeyman, apprentice, worker, or
other employee employed by him or her in connection with the public
work. Each payroll record shall contain or be verified by a written
declaration that it is made under penalty of perjury ... '

(b) The payroll records enumerated under subdivision (a) shall be certified
and shall be available for inspection at all reasonable hours at the principal
office of the contractor on the following basis:

(1) A certified copy of an employee’s payroll record shall be made
available for inspection or furnished to the employee or his or her
authorized representative on request.

(2) A certified copy of all payroll records enumerated in subdivision (a)
shall be made available for inspection or furnished upon request to a
representative of the body awarding the contract, the Division of Labor
Standards Enforcement, and the Division of Apprenticeship Standards of
the Department of Industrial Relations. :

(3) A certified copy of all payroll records enumerated in subdivision (a)
shall be made available upon request by the public for inspection or for
copies thereof. However, a request by the public shall be made through
59 01-TC-28 Prevailing Wage Rate

Final Staff Analysis
January 2009




either the body awarding the contract, the Division of Apprenticeship
Standards, or the Division of Labor Standards Enforcement. If the
requested payroll records have not been provided pursuant to paragraph
(2), the requesting party shall, prior to being provided the records,
reimburse the costs of preparation by the contractor, subcontractors, and
the entity through which the request was made. The public shall not be
given access to the records at the principal office of the contractor.

(e) Any copy of records made available for inspection as copies and
furnished upon request to the public or any public agency by the awarding
body, the Division of Apprenticeship Standards, or the Division of Labor
Standards Enforcement shall be marked or obliterated to prevent
disclosure of an individual’s name, address, and social security number.
The name and address of the contractor awarded the contract or the
subcontractor performing the contract shall not be marked or obliterated.
Any copy of records made available for inspection by, or furnished to, a
joint labor-management committee established pursuant to the federal
labor Management Cooperation Act of 1978 ... shall be marked or
obliterated only to prevent disclosure of an individual’s social security
number. ...

(g) The contractor or subcontractor shall have 10 days in which to comply
subsequent to receipt of a written notice requesting the records enumerated
in subdivision (a). In the event that the contractor or subcontractor fails to
comply within the 10-day period, he or she shall, as a penalty to the state
or political subdivision on whose behalf the contract is made or awarded,
forfeit twenty-five dollars ($25) for each calendar day, or portion thereof,
for each worker, until strict compliance is effectuated. Upon the request
of the Division of Apprenticeship Standards or the Division of Labor
Standards Enforcement, these penalties shall be withheld from progress
payments then due. A comntractor is not subject to a penalty assessment
pursuant to this section due to the failure of a subcontractor to comply
with this section. '

(h) The body awarding the contract shall cause to be inserted in the
contract stipulations to effectuate this section.

(i) The director shall adopt rules consistent with the California Public
Records Act ... and the Information Practices Act of 1977 ... governing
the release of these records, including the establishment of reasonable fees
to be charged for reproducing copies of records required by this section.
(Emphasis added.)
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Section 16801, subdivision (b), of the regulations requires the awarding body to inform the
contractor of the requirements of Labor Code section 1776. That section states the following:

Awarding Bodies. Any awarding body which has awarded or let a contract or

 purchase order to be paid for in whole or in part from public funds ... shall, in
accordance with Labor Code section 1776(g), inform prime contractors of the
requirements of Labor Code section 1776, and any other requirements imposed by
law, in order to assist DLSE with an investigation pursuant to Labor Code section
1777.1. (Emphasis added.)

This regulation specifically requires the awarding body to inform the contractor of the
provisions of Labor Code section 1776 in accordance with Labor Code section 1776,
subdivision (g). Former Labor Code section 1776, subdivision (g), required the awarding body
to insert the prevailing wage requirements of the code section into the contract with the
contractor.'”” That requirement is now in Labor Code section 1776, subdivision (h). Thus,
staff finds that the requirement to “inform prime contractors of the requirements of Labor Code
section 1776” in section 16801, subdivision (b), is required to be accomplished by inserting the
requirements in the contract.

Section 16400 of the regulations further provides in relevant part:

(c) Acknowledgment of Request. The public entity receiving a request for
payroll records shall acknowledge receipt of such, and indicate the cost of
providing the payroll records based on an estimate by the contractor,
subcontractor or public entity. The acknowledgment of the receipt of said
request for payroll records may be accomplished by the public entity’s
furnishing a copy of its written correspondence requesting certified copies
of the payroll records sent to the specific contractor pursuant to Section
'16400(d) below, to the person who requested said records. '

(d) Request to Contractor. The request for copies of payroll records by the
requesting public entity shall be in any form and/or method which will
assure and evidence receipt thereof. The request shall include the
following:

(1) Specify the records to be provided and the form upon which the
information is to be provided;
(2) Conspicuous notice of the following:

(A) that the person certifying the copies of the payroll records is, if not the
contractor, considered as an agent acting on behalf of the contractor; and

(B) that failure to provide certified copies of the records to the requesting
public entity within 10 working days of the receipt of the request will
subject the contractor to a penalty of twenty-five ($25.00) dollars per
calendar day or portion thereof for each worker until strict compliance is
effectuated;

(3) Cost of preparation as provided in Section 16402; and

15 See Statutes 1983, chapter 681.
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(4) Provide for inspection.

(e) Inspection of Payroll Records. Inspection of the original payroll
records at the office of the contractor(s) pursuant to subdivision (b) of
Section 1776 of the Labor Code shall be limited to the public entities upon
reasonable written or oral notice. (Emphasis added.) '

Section 16401 provides that the format for reporting payroll records by the contractor shall be
on a form provided by the public entity and that copies of such forms are available at any
office of the Division of Labor Standards Enforcement throughout the state. The section also
provides specified words for the required certification, but allows the public entity to require a
more strict or extensive form of certification.

Section 16402 of the regulations states:

The cost of preparation to each contractor, subcontractor, or public entity
when the request was made shall be provided in advance by the person
seeking the payroll record. Such cost shall be $1 for the first page of the
payroll record and 25 cents for each page thereafter, plus $10 to the
contractor or subcontractor for handling costs. Payment in the form of
cash, check or certified money order shall be made prior to release of the
documents to cover the actual costs of preparation.

Section 16403 of the 1'egu1at_ionS states:

(a) Records received from the employing contractor shall be kept on file in
the office or entity that processed the request for at least 6 months
following completion and acceptance of the project. Thereafter, they may
be destroyed unless administrative, judicial or other pending litigation,
including arbitration, mediation or other methods of dispute resolution, are
in process. Copies on file shall not be obliterated in the manner prescribed
in subdivision (b) below;

(b) copies provided to the public upon written request shall be marked,
obliterated or provided in such a manner that the name, address and Social
Security number, and other private information pertaining to each
employee cannot be identified. All other information including
identification of the contractor shall not be obliterated;

(c) the public entity may affirm or deny that a person(s) was or is
employed on a public works contract (by a specific contractor) when
asked, so long as the entity requires such information of an identifying
nature which will reasonably preclude release of private or confidential
information. (Emphasis added.)

In summary, requests by the public for certified payroll records can only be made through the
awarding body, the Division of Labor Standards Enforcement, or the Division of
Apprenticeship Standards, and any copies provided to the public shall be redacted to prevent
disclosure of an individual’s name, address, social security number and other private
information. Once the awarding body receives a request for the records from the public, the
awarding body is required to send an acknowledgment to the requesting party and indicate to
the requestor the costs for preparing the records. The awarding body’s request to the
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contractor for the records must include specified information. The requesting party is required
to reimburse the costs of preparing the records by the contractor, subcontractors, and the
awarding body or other entity through which the request was made; the regulation establishes
those costs, and requires that payment be made by the person seeking the record prior to
release of the documents to cover the actual costs of preparation. The regulations further
require that the awarding body keep unredacted copies of any such payroll records on file for at
least 6 months following completion and acceptance of the project, or longer if the project is
disputed. Upon request of the Division of Apprenticeship Standards or the Division of Labor
Standards, the awarding body is required to withhold from contractor progress payments any
penalties for the contractor’s noncompliance. The body awarding the contract is also required
to include in the contract st1pu1at1ons regarding the contractor’s requirements regarding payroll
records.

With regard to providing certified payroll records to a joint labor-management committee
under Labor Code section 1776, subdivision (e), it is unclear from the plain language of the
statute whether such records must be provided by the awarding body or if such records may be
provided by the contractor, since subdivision (b)(3) states: “The public shall not be given
access to the records at the principal office of the contractor.”

In interpreting statutes, the primary 1u1e is to ascertain the intent of the Legislature so as to
effectuate the purpose of the statute.'’® The first step is to examine the statutory language
giving the words their usual and ordinary meaning. 177 If there is ambiguity, extrinsic sources
including legislative hlstory may be used so that the general purpose of the statute is promoted
rather than defeated.'’

In this case, the Legislature enacted statutes to allow a joint labor-management committee the
ability to 1ndependently enforce prevailing wage requirements under Labor Code section
177127 As part of that enactment, section 1776 was modified to address certified payroll
records released to a joint labor-management committee. The Senate Rules Commlttee bill
analysis stated:

This bill provides that a federally recognized joint labor-management
committee may obtain a copy of a certified payroll from a contractor on a
public works project, but with names and social security numbers deleted.
If the committee discovers unpaid prevailing wages or fringe benefits due,
and related penalties, it may file a civil action to collect them. . 180
(Emphasis added.)

'8 Estate of Griswold (2001) 25 Cal 4™ 904, 910.
1 Id. at 911.

'78 Ibid,

179 Statutes 2001, chapter 804.

180 genate Rules Committee, Office of Senate Floor Analyses, Senate Bill No. (SB) 588 B111
Analysis, September 12, 2001, page 2.
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Thus it is clear from the legislative history that the provisions were intended to allow the joint
labor-management committee to obtain certified payroll records directly from the contractor
rather than the awarding body.

Therefore, the test claim statutes and regulations require awarding bodies to perform the
following activities:

» Upon a request made to the awarding body by the public for payroll records:

o send an acknowledgment to the requestor including the costs to be paid for
preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (c)); '

o obtain certified payroll records from the contractor, including specified
information in the request (Cal. Code Regs., tit. 8, § 16400, subd. (d)),

o mark or obliterate the records to prevent disclosure of an individual’s private
information (Lab. Code, § 1776, subd. (e), Cal. Code Regs., tit. 8, § 16403,
subd. (b));

o provide copies of the 1ecmds to the requestor. (Lab. Code, § 1776, subd. (b)(3));
and

o retain copies of the records for at least 6 months (Cal. Code Regs., tit. 8,
§ 16403, subd. (a)).

» Withhold penalties from contractor progress payments for noncompliance with section
1776, upon request of the Division of Apprenticeship Standards or the Division of
Labor Standards Enforcement. (Lab. Code, § 1776, subd. (g).)

* Insert stipulations regarding the contractor’s and subcontractor’s requirements pursuant
to Labor Code section 1776 in the contract. (Lab. Code, § 1776 subd. (h) Cal. Code
Regs, tit. 8, § 16801, subd. (b).)

DIR asserts that withholding penalties from contractor progress payments for certified payroll
record violations pursuant to Labor Code section 1776, subdivision (g), is not a mandate
because it does not require any action by an awarding body. Instead, DIR argues, the same
analysis of Labor Code section 1727 applies here, i.e., where the plain language of the test
claim statute prohibits the awarding body from dleLll sing withheld money, no activities are
required.

DIR misconstrues the mandate analysis of Labor Code section 1727 in E.2. below. There, the
analysis found that the plain language of the statute does require the awarding body to engage
in the activity of withholding money from contractor payments to satisfy a civil wage and
penalty assessment issued by the Labor Commissioner. The plain language of that section also
prohibits disbursement of such funds to any entity — either the Labor Commissioner or the
contractor — until a final order that is no longer subject to judicial review is issued. Thus, the
analyses of the two sections are consistent and Labor Code section 1776, subdivision (g), and
does in fact mandate the awarding body to withhold penalties from contractor progress
payments for noncompliance with section 1776, upon request of the Division of
Apprenticeship Standards or the Division of Labor Standards Enforcement.

64 01-TC-28 Prevailing Wage Rate
Final Staff Analysis
January 2009




E Withholdings
1. Withhold Contract Payments Based on District Determination — Labor Code Section 1726

Labor Code section 1726 states in relevant part that “if the awarding body determines as a
result of its own investigation that there has been a violation of this chapter and withholds
contract payments, the procedures in Section 1771.6 shall be followed.” The plain language of
this statute does not require the awarding body to engage in the activity of investigating a
potential violation of the chapter.

9. Withhold and Retain Contract Payments to Satisfy Civil Wage and Penalty Assessments —
Labor Code Section 1727

Labor Code section 1727 states:

(2) Before making payments to the contractor of money due under a.
contract for public work, the awarding body shall withhold and retain
therefrom all amounts required to satisfy any civil wage and penalty
assessment issued by the Labor Commissioner under this chapter. The
amounts required to satisfy a civil wage and penalty assessment shall not
be disbursed by the awarding body until receipt of a final order that is no
longer subject to judicial review.

(b) If the awarding body has not retained sufficient money under the
contract to satisfy a civil wage and penalty assessment based on a
subcontractor’s violations, the contractor shall, upon the request of the
Labor Commissioner, withhold sufficient money due the subcontractor
under the contract to satisfy the assessment and transfer the money to the
awarding body. These amounts shall not be disbursed until receipt of a
final order that is no longer subject to judicial review. '

Thus, staff finds that the plain language of the statute requires the awarding body to withhold
from contractor payments the amount necessary to satisfy a civil wage and penalty assessment
issued by the Labor Commissioner. If the awarding body has not retained sufficient money to
satisfy the assessment, the awarding body is required to receive from the contractor any money
withheld from the subcontractor for such purpose.

3. Release Withheld Funds — Labor Code Section 1742, Subdivision (f)

Labor Code section 1742, subdivision (f), states in relevant part that “[a]n awarding body that
has withheld funds in response to a civil wage and penalty assessment ... shall, upon receipt of
a certified copy of a final order that is no longer subject to judicial review, promptly transmit
the withheld funds ... to the Labor Commissioner.”

The plain language of this statute requires the activity of releasing funds to the Labor
Commissioner upon receipt of the final order.
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F. Labor Compliance Program

Claimant pled several activities required of districts when they implement a Labor Compliance
Program pursuant to Labor Code section 1771 5,181 Ordinarily, the prevailing wage
requirements are applicable for every public works project that exceeds $1,000.'8 Section
1771.5 states in pertinent part that if an awarding body elects to initiate and enforce a Labor
Compliance Program, the awarding body can avoid prevailing wage requirements for public
works projects of up to $25,000 for construction work or up to $15,000 for alteration,
demolition, repair or maintenance work. Section 1771.7 further provides that an awarding
body that chooses to use funds derived from the Kindergarten-University Public Education
Facilities Bond Acts of 2002 and 2004 shall initiate and enforce a Labor Compliance Program.
Nothing in the plain language of section 1771.5 requires the awarding body to elect to initiate
or enforce, and therefore undertake any activities related to, a Labor Compliance Program, nor
does the plain language of sections 1771.5 or 1771.7 require the awarding body to use funds
derived from the referenced bond measures. The claimant further alleges that school districts
participating in a design-build contract pursuant to Education Code section 17250.10, et seq.
and 81700, et seq., are required to establish and enforce a labor compliance program. School
districts are authorized by Education Code sections 17250.20 and 81702 to enter into design-
build contracts, but are not required to do so. Staff therefore finds there is no “legal”
compulsion for K-12 school districts or community colleges to initiate and enforce a Labor
Compliance Program.

Absent such legal compulsion, the courts have ruled at times that “practical” compulsion
might be found. As noted above, the Supreme Court in Kern High School Dist. addressed the
issue of “practical” compulsion in the context of a school district that had participated in
optional funded programs in which new requirements were imposed. In Kern, the court
determined there was no “practical” compulsion to participate in the underlying programs,
since a district that elects to discontinue participation in a program does not face “certain and
severe ... penalties” such as “double ... taxation” or other “draconian” consequences.183

The Department of General Services, Office of Public School Construction, asserts that the law
does not compel a district to obtain funding from the state as a condition of building schools,

- and school districts may choose to build facilities through the use of district raised funds.
Claimant argues that the use of district raised funds is not realistic, citing several Education
Code provisions which “strictly limit” the district’s ability to issue local school bonds and
manifest the Legislature’s intent that the state should provide financing for school construction.
. Claimant summarized the argument as follows: '

18! With regard to initiating and enforcing a Labor Compliance Program, claimant pled Labor
Code sections 1771.5, 1771.6 and 1771.7, Title 8, California Code of Regulations sections
16425 — 16439 and 17220 — 17221, “AB 1506 Labor Compliance Program Guidebook,”
“School Facility Program Substantial Progress and Expenditure Audit Guide,” and “Antioch
Unified School District Labor Compliance Program.”

182 Labor Code section 1771.
"3 Kern High School Dist., supra, 30 Cal.4™ 727, 754.
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In summary, the last 60 years of legislative history shows repeated and
consistent recognition that school districts are unable to meet the school
construction needs of their pupils. The history repeatedly reveals an
admission that the education of school children is the primary
responsibility of the state. The history of the inability of school districts
and the obligation of the state to educate children results in the above
recited litany of state money for school construction at low or no interest
rates, repayment requirements of less than the amounts apportioned, and
repayment terms unavailable anywhere else. Education of children is an
obligation and function of the state. Classrooms are required to provide
that education. Therefore, building classrooms is a state obligation.184

In the foregoing analysis regarding public works projects, however, staff found that the only
public works projects mandated by the state are projects the districts undertake for repair and
maintenance. Since no compulsion to undertake other types of public works projects was
found, the only issue here is whether K-12 school districts and community college districts are
.compelled to use Kindergarten-University Public Education Facilities Bond Act of 2002 and
2004 funds for repair and maintenance projects, thereby triggering the requirement for the
district to implement an LCP. For the reasons stated below, staff finds no such compulsion
exists under the test claim statutes, regulations, or alleged executive orders, or under other law
or in the record. ’

Claimant argues that requiring the district to use district-raised funds rather than state funds
“results in non-legal compulsion in the form of double taxation which is prohibited by City of
Sacramento v. State of California (1990) 50 Cal.3d 51, 70-76.”"% That California Supreme
Court case dealt with a claim seeking subvention of costs imposed as a result of a state statute
which extended federally-mandated coverage of the state’s unemployment insurance law to
include state and local agencies. '8 The court noted that federal law provides powerful
incentives to enactment of unemployment insurance protection by the individual states, i.e.,
“certified” state programs, and described the current situation as follows:

In current form, the Federal Unemployment Tax Act (hereafter FUTA) ...
assesses an annual tax upon the gross wages paid by covered private
“employers nationwide. The tax rate, which has varied over the years,
stands at 6.2 percent for calendar year 1990. (Citations omitted.)
However, employers in a state with a federally “certified” unemployment
insurance program may credit their contributions to the state system
against up to 90 percent of the federal tax. ... A “certified” state program
also qualifies for federal administrative funds. (Citations omitted.)'™

184 Claimant comments, submitted October 20, 2003, page 10.

85 1bid.
18 City of Sacramento v. State of California, supra, 50 Cal.3d 51, 51.
'87 Id. at 58.
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One of the questions before the court was whether the new state law, because of the federal
incentives for enacting it, was in fact a “federal” mandate. 18 The court ruled that the state
statute in question was actually a federal mandate; since the statute was not subject to the tax
and spend limitations of articles XIII A and B, the local agency could tax and spend as
necessary to meet expenses of the new 1e:gislation.189 The court reasoned that “certain
regulatory standards imposed by the federal government under ‘cooperative federalism’
schemes are coercive on the states and localities in every practical sense,”'*” and provided the
following explanation:

If California failed to conform its plan to new federal requirements as they
arose, its businesses faced a new and serious penalty — full, double
unemployment taxation by both state and federal governments. Besides
constituting an intolerable expense against the state’s economy on its face,
this double taxation would place California employers at a serious
competitive disadvantage against their counterparts in states which

- remained in federal compliance.

Here, the state simply did what was necessary to avoid certain and severe
federal penalties upon its resident businesses. The alternatives were so far
beyond the realm of practical reality that they left the state “without
discretion” to depart from federal standards. We therefore conclude that
the statcl:;ilcted in response to a federal “mandate” for purposes of article
XTI B.

Claimant points out that in November of 2002 the voters approved Proposition 47, the
Kindergarten-University Public Education Facilities Bond Act of 2002, which allocated more
than $8 billion for new construction and more than $3 billion for the modernization of school
facilities, which is a state general obligation bond measure to be repaid by taxation levied on
all residents of the state, including school district constituents.'® In response to the Office of
Public School Construction’s suggestion that a school district has the discretion to build new
facilities through the use of district raised funds, claimant argues that any district raised funds
“would need to be repaid from taxes raised only from the constituents of that school
district.”'* Claimant further argues that since any election to use district funds does not
relieve the residents of that district from still paying taxes to reduce the state bonds, the
citizens of the district would then be subject to “double taxation.”’** Claimant concludes that

18 1d. at 70,

' 1d. at 76.

190 14 at 7374,

Pl 1d. at74.

192 (Jaimant comments, submitted October 20, 2003, page 14.
' Ibid.

19 1pid
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the “only reasonable alternative to school districts is to use available Proposition 47 state funds
and to enforce a labor compliance program.”' .

Staff disagrees that using local general obligation bonds constitutes the “intolerable expense”
of “double taxation” as described by the Supreme Court in City of Sacramento, or that school
districts have no reasonable alternative to using funds available from Proposition 47 (2002
Kindergarten-University measure) or Proposition 55 (2004 Kindergarten-University measure).
In fact, the ballot measure that enacted Proposition 47 states that, in addition to funding from
state and local general obligation bonds, school districts also receive significant funds from
developer fees and special local bonds known as “Mello-Roos” bonds.””® The School Facility
Program Handbook, which provides assistance to districts in applying for and obtaining these
bond funds, notes that additional sources of funds for districts include, in addition to general
obligation bonds, proceeds from the sale of surplus property and federal grants.”®” Under the
Deferred Maintenance Program, K-12 school districts and community college districts can
receive state matching funds, on a dollar-for-dollar basis, to assist school districts with
expenditures for major repair or replacement of existing school building components so that
the educational process may safely continue.'”® None of these additional sources of funds
triggers the requirement to initiate and establish an LCP.

Moreover, the purposes for the 2002 and 2004 bond measures, as stated in the ballot materials,
were to provide funds for K-12 school districts to buy land, construct new buildings,
reconstruct or modernize existing buildings, provide relief for critically overcrowded schools,
and construct buildings for joint use; and for community college districts, the funds were
intended to construct new buildings and related infrastructure, alter existing buildings, and
purchase equipment for use in these buildings. 199

Thus, although some of the 2002 and 2004 bond funds will likely be used for repairs, that was
not their primary purpose. Furthermore, as noted above, K-12 school districts and community
college districts have several funding alternatives to accomplish repair and maintenance. The
Supreme Court in Kern stated that school districts, in the exercise of their discretion, will make
the choices that are ultimately the most beneficial for the district:

®5 1bid,

196 Official Voter Information Guide, General Election Tuesday, November 5, 2002,
Proposition 47, Analysis by the Legislative Analyst, page 1.

197 School Facility Program Handbook, A guide to assist with applying for and obtaining grant
funds, prepared by the Office of Public School Construction, July 2007, page 12.

198 Bducation Code sections 17582 — 17588 and 84660 et seq.; Deferred Maintenance Program
Handbook, A guide to assist school districts in applying for and obtaining “grant” funds for the
purposes of performing deferred maintenance work on school facilities, prepared by the Office
of Public School Construction, June 2007, page 1.

199 Official Voter Information Guide, General Election, Tuesday, November 5, 2002,
Proposition 47, Analysis by the Legislative Analyst, page 2; Official Voter Information Guide,
California Primary Election, Tuesday, March 2, 2004, Proposition 55, Analysis by the
Legislative Analyst, page 6.
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As to each of the optional funded programs here at issue, school districts
are, and have been, free to decide whether to (i) continue to participate and
receive program funding, even though the school district also must incur
program-related costs associated with the [new] requirements or

(ii) decline to participate in the funded program. Presumably, a school
district will continue to participate only if it determines that the best
interests of the district and its students are served by participation — in
other words, if, on balance, the funded program, even with strings
attached, is deemed beneficial. And, presumably, a school district will
decline participation if and when it determines that the costs of ploglam
compliance outweigh the funding benefits. (Emphasis in original. )

Therefore, staff finds there is no evidence in the record or in law to demonstrate that districts
are legally or practically compelled to use Kindergarten-University Public Education Facilities
Bond Act of 2002 or 2004 funds to undertake repair or maintenance public works projects.
Since none of the activities that flow from 11nplementat10n of an LCP pursuant to the test claim
statutes, regulations or alleged executive orders®®! have been triggered by a state-mandated
requirement, none of those statutes, regulations or alleged executive orders are subject to
article XIII B, section 6.

G. Hearings and Court Proceedings

Claimant pled several activities related to a new administrative hearing process pursuant to
Labor Code sections 1742 and 1742.1 and Title 8, California Code of Regulations, sections
16413 and 17220, et seq. This new process was established for contractors and subcontractors
to obtain review of civil wage and penalty assessments issued by the Labor Commissioner, or
decisions of the awarding body to withhold contract payments when enforcing under a Labor
Compliance Program pursuant to Labor Code section 1771.5, or under Labor Code section
1726.

Labor Code section 1742 states in relevant part:

(a) An affected contractor or subcontractor may obtain review of a civil
wage and penalty assessment under this chapter by transmitting a written
request to the office of the Labor Commissioner that appears on the
assessment within 60 days after service of the assessment. If no hearing is
requested within 60 days after service of the assessment, the assessment
shall become final.

(b)(1) Upon receipt of a timely request, a hearing shall be commenced
within 90 days before an administrative law judge ... The contractor or
subcontractor shall be provided an opportunity to review evidence to be
utilized by the Labor Commissioner at the hearing within 20 days of the

200 Kern High School Dist., supra, 30 Cal. 4™ 727, 753.

201 L abor Code sections 1771.5, 1771.6 and 1771.7, Title 8, California Code of Regulations
sections 16425 — 16439 and 17220 — 17221, “AB 1506 Labor Compliance Program
Guidebook,” “School Facility Program Substantial Progress and Expenditure Audit Guide,”
and “Antioch Unified School District Labor Compliance Program.”
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receipt of the written request for a hearing. Any evidence obtained by the
Labor Commissioner subsequent to the 20-day cutoff shall be promptly
disclosed to the contractor or subcontractor.

(2) The contractor or subcontractor shall have the burden of proving that
the basis for the civil wage and penalty assessment is incorrect. The
assessment shall be sufficiently detailed to provide fair notice to the
contractor or subcontractor of the issues at the hearing.

(3) Within 45 days of the conclusion of the hearing, the administrative law
judge shall issue a written decision affirming, modifying, or dismissing the
assessment. The decision of the administrative law judge shall consist of a
notice of findings, findings, and an order. This decision shall be served on
all parties and the awarding body pursuant to Section 1013 of the Code of
Civil Procedure by first-class mail at the last known address of the party
on file with the Labor Commissioner. Within'15 days of the issuance of
the decision, the administrative law judge may reconsider or modify the
decision to correct an error except that a clerical etror may be corrected at

- any time.

(4) The Director of Industrial Relations shall adopt regulations setting
forth procedures for hearings under this subdivision.

(c) An affected contractor or subcontractor may obtain review of the
decision of the administrative law judge by filing a petition for a writ of
mandate to the appropriate superior court pursuant to Section 1094.5 of
the Code of Civil Procedure within 45 days after service of the decision.
If no petition for writ of mandate is filed within 45 days after service of
the decision, the order shall become final. Ifit is claimed in a petition for
writ of mandate that the findings are not supported by the evidence, abuse
of discretion is established if the court determines that the findings are not
supported by substantial evidence in the light of the whole record.

(d) A certified copy of a final order may be filed by the Labor
Commissioner in the office of the clerk of the superior court in any county
in which the affected contractor or subcontractor has property or has or
had a place of business. The clerk, immediately upon the filing, shall
enter judgment for the state against the person assessed in the amount
shown on the certified order.

(e) A judgment entered pursuant to this section shall bear the same rate of
interest and shall have the same effect as other judgments and shall be
given the same preference allowed by law on other judgments rendered for
claims for taxes. The clerk shall not charge for the service performed by
him or her pursuant to this section.

() This section shall provide the exclusive method for review of a civil
wage and penalty assessment by the Labor Commissioner under this
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chapter or the decision of an awarding body to withhold contract payments
pursuant to Section 1771.5.

Section 16413 of the regulations further establishes procedures for a contractor or
subcontractor to follow when requesting a hearing under Labor Code section 1742.

Labor Code section 1742.1 requires the Labor Commissioner to afford the affected contractor
or subcontractor, upon his or her request, to meet with the Labor Commissioner to attempt to
settle the dispute without the need for formal proceedings. The section further states in
relevant part:

The awarding body shall, upon receipt of a request from the affected
contractor or subcontractor within 30 days following the service of a
notice of withholding under subdivision (&) of Section 1771.6 [i.e., under a
Labor Compliance Program], afford the contractor or subcontractor the
opportunity to meet with the designee of the awarding body to attempt to
settle a dispute regarding the notice without the need for formal
proceedings. ...

Sections 17220 et seq. of the regulations set forth procedures for an awarding body to follow
when enforcing under a Labor Compliance Program pursuant to Labor Code section 1771.6.

The plain language of Labor Code sections 1742 and 1742.1, and the regulations cited, does
not require awarding bodies to engage in any hearing activities, respond to writs of mandate, or
participate in settlement meetings, unless the awarding body is voluntarily exercising
enforcement authority under Labor Code section 1726 or 1771 5292 Asnoted above, Labor
Code section 1726 does not require an awarding body to investigate potential violations of the
chapter, nor does Labor Code section 1771.5 require an awarding body to initiate and enforce a
Labor Compliance Program. Since both of these underlying activities are discretionary, Labor
Code sections 1742 and 1742.1, and sections 16413 and 17220 et seq. of the regulations, do not
mandate any activities on the awarding body.

Labor Code section 1771.2 allows a joint labor-management committee, established pursuant
to federal law, to bring an action in court against an employer, i.e., a contractor or
‘subcontractor, that fails to pay the prevailing wage to its employees as required. Nothing in
that statute requires the awarding body to appear or participate in legal proceedings from such
action by the joint labor-management committee. Thus, Labor Code section 1771.2 does not
mandate any activities on the awarding body.

Summary of Required Activities

Therefore, staff finds only the following activities are required by the plain language of the test
claim statutes and regulations:

»  Obtain both the general prevailing wage rate and any special rates from the Director of
Industrial Relations, and ensure that the appropriate rates are used in the contract.
(Lab. Code, § 1773, tit. 8, Cal. Code Regs., §§ 16202 & 16204.)

202 1 abor Code section 1771.6, Title 8, California Code of Regulations, section 17202,
subdivision (c).
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» Include a statement of prevailing rates of per diem wages in the call and advertisement
for bids, the bid specifications, and in the public works contract itself, or, in lieu of
those requirements, the district may include in the call for bids, bid specifications, and
the contract itself a statement to the effect that copies of the prevailing rate of wages
are on file in the awarding body’s principal office, and in that case the district must
post the statement at all job sites. (Lab. Code, § 1773.2.)

» Provide a copy of the contract award to the Division of Apprenticeship Standards,
when apprentices will be used in the contract, and include language in the contract
regarding apprenticeship requirements. (Lab. Code, §§ 1773.3 & 1777.5, subd. (n).)

= Take cognizance of violations of the prevailing wage laws in the course of the
execution of the contract, and report any suspected violations to the Labor
Commissioner. (Lab. Code, § 1726.)

» Regarding certified payroll records, perform the following activities:
o Upon a request made to the awarding body by the public for payroll records:

» send an acknowledgment to the requestor including the costs to be paid
for preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (c));

*» obtain certified payroll records from the contractor, including specified
information in the request (Cal. Code Regs., tit. 8, § 16400, subd. (d));

» mark or obliterate the records to prevent disclosure of an individual’s
private information (Lab. Code, § 1776, subd (e), Cal. Code Regs.,
tit. 8, § 16403, subd. (b))

= provide copies of the records to the 1equestor (Lab. Code, § 1776, subd.
(b)(3)); and

» retain copies of the records for at least 6 months (Cal. Code Regs., tit. 8,
§ 16403, subd. (a)).

o Withhold penalties from contractor progress payments for noncompliance with
the requirement to provide certified payroll records under Labor Code section
1776, upon request of the Division of Apprenticeship Standards or the Division
of Labor Standards Enforcement. (Lab. Code, § 1776, subd. (g).)

o Insert stipulations regarding the contractor’s and subcontractor’s obligations
pursuant to Labor Code section 1776 in the contract. (Lab. Code, § 1776,
subd. (h); Cal. Code Regs, tit. 8, § 16801, subd. (b).).

»  Withhold amounts necessary to satisfy Civil Wage and Penalty Assessments issued by
the Labor Commissioner and receive from the contractor any money withheld for such
purpose by the contractor from the subcontractor. (Lab. Code, § 1727.)

» Transmit funds withheld in response to a civil wage and penalty assessment to the
Labor Commissioner upon receipt of a certified copy of a final order that is no longer
subject to judicial review. (Lab. Code, § 1742, subd. (f))

Staff further finds that these activities are only mandated by the state for repair or maintenance
to school facilities and property, pursuant to Education Code sections 17002, 17565, 17593
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and 81601, when the proj ect constitutes a public works project pursuant to the CPWL, under
the following circumstances:

1. For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113; and

a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350;.or

" b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000.

2. For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654; and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000. '

3. For any K-12 school district or community college district that is subject to the
UPCCAA, when a project is not an emergency as set forth in Public Contract Code
section 22035, and the project cost will exceed $30,000.

Issue 2: Do the test claim statutes or regulations impose a “new program or higher level
of service” within the meaning of article XIII B, section 6 of the California
Constitution?

A “new program or higher level of service” is imposed when the mandated activities: a) are
new in comparison with the pre-existing scheme; and b) result in an increase in the actual level
or quality of governmental services provided by the district.2®® To make this determination,
the mandated activities must be compared with the legal requirements in effect immediately

" before the enactment of the test claim statutes or regulations.

" Obtain Prevailing Wage Rate (Lab. Code, § 1773, Cal. Code Regs, tit. 8, §§ 16202 & 16204)

The statute and regulations require the awarding body to obtain both the general prevailing
wage rate and any special rates from the Director of Industrial Relations, and ensure that the
appropriate rates are used in the contract. The claimant contends that these activities constitute
anew program or higher level of service. ‘

Prior to 1975, Labor Code section 1773 stated in relevant part:

The body awarding any contract for public work, or otherwise undertaking
" any public work, shall ascertain the general prevailing rate of per diem
wages and the general prevailing rate for holiday and overtime work in the

203 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d
830, 835.
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locality in which the public work is to be performed for each craft,
classification or type of workman needed to execute the contract. ...

In determining such rates, the awarding body shall ascertain and consider
the applicable wage rates established by colléctive bargaining agreements
and such rates as may have been predetermined for federal public works,
within the locality and in the nearest labor market area. Where such rates
do not constitute the rates actually prevailing in the locality, the awarding
body shall obtain and consider further data from the labor organizations
and employers or employer associations concerned, including the
recognized collective bargaining representatives for the particular craft,
classification or type of work involved. The rate fixed for each craft,
classification or type of work shall be not less than the prevailing rate paid
in such craft, classification or type of work.

If the awarding body determines that the rate of prevailing wage for any
craft, classification or type of workman is the rate established by a
collective bargaining agreement, the awarding body may adopt such rate
by reference as provided for in such agreement and such determination
shall be effective for the life of such agreement or until the awarding body
determines that another rate should be adopted. (Emphasis added.)204

The Department of Industrial Relations explains how this pre-existing process worked:

Labor Code section 1773 required the local agency to consider the “rates
established by collective bargaining agreements and such rates as may
have been predetermined for federal public works.” [Citations.] If these
two mandatory sources of information were insufficient to determine the
rate actually prevailing, local agencies had to “obtain and consider further
data from the labor organizations and employers or employer associations
concerned.” Id Local agencies had to obtain further information on what
rates to pay each craft for overtime and holiday work, depending on which
collective bargaining agreement, if any, applied.205

In this pre-existing law, the burden was on the awarding body to ascertain and determine the
prevailing wage rates for public works projects. ' '

Labor Code section 1773 now requires the awarding body to “obtain” the general prevailing
rate of per diem wages from the Director of Industrial Relations.?® Section 16202 of the
regulations requires the awarding body to request the Director to make a determination for a
particular craft, classification or type of worker not covered by a general determination,

Thus, the test claim statute and regulation shifted this responsibility for ascertaining and
determining prevailing wage rates from the awarding body to the Director of Industrial
Relations. The Department of Industrial Relations explains the current process as follows:

204 Statutes 1971, chapter 785.
205 Department of Industrial Relations comments, submitted January 15, 2003, page 9.
206 Statutes 1976, chapter 281.
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Currently, the Director performs this arduous task of determining what are
prevailing wages. [Citations.] The definition of prevailing wages has not
changed substantially since prior to 1975, including the requirement that
the wages be set for each local geographic area. The Director, through the
Division of Labor Statistics and Research (“DLSR”) publishes general
prevailing wage determinations twice each year for each craft or trade, by
county. [Citations.] In addition, DLSR provides special determinations
when requested. '[Citations.] This work costs the Department

_ approximately $2,071,082.39 per yeat, based on the prior two and a half
fiscal years. [Citations.] This is work local agencies no longer do.
Instead, local agencies are required simply to check the most recent
determination before advertising a request for bids.

With regard to the obligation to “ensure” that the correct rate is used, the Department states:

Prior to 1975, when local agencies determined local prevailing wages, the
duty to obtain the correct prevailing wage was subsumed in the
requirement that agencies ensure they were using the correct rate.
However, any interested party could request review of the local agency’s
determination, and the local agency then had to justify its determination.
[Citations.]

- In exchange for the Director’s making rate determinations, local agencies
now obtain the correct prevailing wages from the Director. [Citations.]
This task no longer requires local agencies to do the actual investigations,
surveys, and calculation (“determination”) of the prevailing wage. That is,
while the local agencies assume the burden of sending a letter, making a
phone call, or checking the Department’s website, this writing, sending or
calling is substantially less expensive than was their prior obligation to
investigate and calculate prevailing wages for each craft or trade on public
works projects. L2

The Supreme Court has stated that a reimbursable “higher level of service” must result in an
increase in the actual level or quality of governmental services provided.?® Here that has not
occurred. Rather, the test claim statute accomplishes a shift of responsibility from school
districts to the state. And, although the district is left with the responsibility for obtaining the
prevailing wage rates from the state and continuing to ensure that the proper rate is used in the
contract, this result constitutes not a higher level of service but a lower level of service on the
 part of the district.%

27 Id. at page 10.

208 San Diegb Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d
830, 835. : '

20 See also Government Code section 17517.5, which states:

“Cost savings authorized by the state” means any decreased costs that a local
agency-or school district realizes as a result of any statute enacted or any
executive order adopted that permits or requires the discontinuance of or a
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Based on the foregoing, staff finds Labor Code section 1773 and sections 16202 and 16204,
mandating the activity of obtaining the prevailing wage rates from the Department of Industrial
Relations and ensuring the proper rate is used in the contract, do not impose a new program or
higher level of service on school districts.

Statement of Prevailing Wages (Lab. Code, § 1773.2)

The statute requires the awarding body to include a statement of prevailing rates of per diem
wages in the call and advertisement for bids, the bid specifications, and in the public works
contract itself, or, in lieu of those requirements, the awarding body may include in the call for
bids, bid specifications, and the contract itself a statement to the effect that copies of the
prevailing rate of wages are on file in the awarding body’s principal office, and in that case
must post the statement at all job sites. "

Prior to 1975, Labor Code section 1773 .2 stated:

The body awarding any contract for public work, or otherwise undertaking
any public work, shall specify in the call for bids for the contract, and in
the bid specifications and in the contract itself, what the general rate of per
diem wages is for each craft, classification or type of workman needed to
execute the contract.

In lieu of specifying the rate of wages in the call for bids, and in the bid
specifications and in the contract itself, the awarding body may refer to
copies thereof on file at its principal office, which shall be made available
to any interested party on request. In the event that the awarding body
chooses to refer to a copy of the prevailing rate of per diem wages on file
at its principal office, in lieu of specifying them in each call for bids, and
in the bid specifications and in the contract itself, the awarding body shall
publish its determination of the prevailing rate of wages at least one time
in a newspaper of general circulation during each year, and in such event,
the awarding body shall cause a copy thereof to be posted at each
jobsite.210 :

In the 1977 test claim statute, section 1773.2 was amended solely to remove the requirement
that the awarding body publish prevailing wage rate determinations in the newspaper each year
when the awarding body chooses the option of referring to a copy of the prevailing wage rates
on file at its principal office.*!! ‘ :

A reimbursable “higher level of service” must result in an increase in the actual level or quality
of governmental services provided. Here, that has not occurred. Instead, the burden on school
districts has been lessened by removing the requirement to annually publish their prevailing
wage rates in the newspaper under specified circumstances. This result constitutes not a

reduction in the level of service of an existing program that was mandated before
January 1, 1975.

210 Statutes 1974, chapter 876.

21 Statutes 1977, chapter 423.
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higher level of service but a lower level of service.2'? Therefore, staff finds Labor Code
section 1773.2 does not impose a new program or higher level of service on school districts.

Certified Payroll Records (Lab. Code, § 1776, subdivisions (b), (e), (g) & (h), Cal. Code
Regs., tit. 8, §8 16400, 16403, 16801, subd. (b))

The statute and regulations require the awarding body to perform the following activities:

= Upon a request made to the awarding body by the public for payroll records:

o send an acknowledgment to the requestor including the costs to be paid for
preparing the records; :

o obtain certified payroll records from the contractor, including specified
information in the request;

o mark or obliterate the records to prevent disclosure of an individual’s private
information;

o provide copies of the records to the requestor; and
o retain copies of the records for at least 6 months.

»  Withhold penalties from contractor progress payments for noncompliance with Labor
Code section 1776, upon request of the Division of Apprenticeship Standards or the
Division of Labor Standards Enforcement.

= Insert stipulations regarding the contractor’s and subcontractor’s obligations pursuant
to Labor Code section 1776 and title 8, California Code of Regulations, section 16801,
subdivision (b) in the contract.

Prior to 1975, Labor Code section 1776 stated:

Every contractor and subcontractor shall keep an accurate record showing
the name, occupation, and the actual per diem wages paid to each
workman employed by him in connection with the public work. The
record shall be kept open at all reasonable hours to the inspection of the
body awardmg the contract and to the Division of Labor Law
Enfprcement.!

The test claim statutes modified Labor Code section 1776 as follows:

1. Statutes 1976, Chapter 599 — The contractor’s and subcontractor’s payroll records
were required to be available for inspection at all reasonable hours, and a copy had to
be made available to the employee or his authorized representative, the Division of
Labor Standards Enforcement, and the Division of Apprenticeship Standards. After a
complaint was filed with the awarding body or the Division of Labor Standards
Enforcement alleging that a contractor or subcontractor paid less than the prevailing

212 gee also Government Code section 17517.5.

213 Statutes 1949, chapter 127.
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wage on a public works project, the contractor or subcontractor was required upon
written notice from either the awarding body or the Division of Labor Standards
Enforcement within 10 days to file with the awarding body a certified copy of the
payroll records, The awarding body could charge a reasonable fee for copying such
records, and the awarding body was required to retain such records for 90 days after
completion of the contract.

. Statutes 1978, Chapter 1249 — The requirement on the awarding body to fetain copies
of payroll records for 90 days after completion of the contract was removed. The
payroll records were required to be certified.?'* Upon request, the contractor was
required to furnish certified copies of payroll records to, among other entities, the
awarding body.2"> A certified copy of the payroll records was required to be made
available to the public, provided the request was made through either the awarding
body, the Division of Apprenticeship Standards, or the Division of Labor Standards
Enforcement; the public could not be given access to such records by the contractor.”’
Any copy of certified payroll records made available to the public or any public agency
by the awarding body, the Division of Apprenticeship Standards or the Division of
Labor Standards Enforcement was required to be marked or obliterated to prevent
disclosure of an individual’s name, address and social security number.>!” In the event
of non-compliance with these requirements, the contractor had 10 days in which to

* comply after written notice specifying in what respects the contractor had to comply;
when non-compliance was evident after the 10-day period, the contractor was required
to pay an administrative penalty to the state or political subdivision on whose behalf
the contract was made of $25 for each calendar day, or portion thereof, for each
worker, until strict compliance was effectuated, and upon request of the Division of
Apprenticeship Standards or the Division of Labor Standards Enforcement, the
penalties were required to be withheld from progress payments then due.”"™ The
awarding body was required to have inserted in the contract stipulations to effectuate
these provisions.?”® The Director of the Department of Industrial Relations was
required to adopt rules consistent with the California Public Records Act and the
Information Practices Act of 1977 governing release of such records including the
establishment of reasonable fees to be charged for reproducing copies of such
records.

. Statutes 1983, Chapter 681 — Subdivision (b)(3) was amended to require that when
requested certified payroll records were not provided, the requesting party shall, prior

6

2141 abor Code section 1776, subdivision (b).
*1% Labor Code section 1776, subdivision (b)(2).
216 1 abor Code section 1776, subdivision (b)(3).
217 1 abor Code section 1776, subdivision (d).
218 1 abor Code section 1776, subdivision (f).
291 abor Code section 1776, subdivision (g).
20 1 abor Code section 1776, subdivision (h).
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to being provided the records, reimburse the costs of preparation by the contractor,
subcontractors, and the entity through which the request was made.

4. Statutes 2001, Chapter 804 — Subdivision (e) was amended to require that any copies
of payroll records made available for inspection by or furnished to a joint labor-
" management committee shall be obliterated to prevent disclosure of an individual’s
“naine and social security number until January 1, 2003; thereafter any such records
provided to a joint labor-management-committee shall be obliterated only to prevent
disclosure of an individual’s social security number.?

Title 8, California Code of Regulations, sections 16400 through 16403 of the regulations were
added to:

1. require the awarding body to acknowledge a request for payroll records to the
requestor, and provide the costs the requestor must pay for the awardmg body and
contractor to prepare the records;

2. spec1fy the information required in a request to the contractor for the records;
3. establish fees to be charged for preparing and reproducing the records; and

4, require the awarding body to keep unredacted copies of requested payroll records for at
least 6 months followmg co1nplet10n and acceptance of the project. These
requirements are new in comparison to the preex1st1ng law.

The Department of Industrial Relations states that the test claim statutes modifying Labor
Code section 1776 did not significantly change any awarding body requirement:

Prior to 1975, there was no provision for local agencies to obtain or copy
[Certified Payroll Records]. Since local agencies did their own
enforcement, however, they routinely obtained them. ... Before 1975, the
Public Records Act made such information disclosable on demand from
the public. See Government Code §§ 6252 [“Local agency” includes
school district], 6252 (d) [definition of public record]. The post 1975
amendments to § 1776 did not change local agencies’ pre-existing
requirements to provide copies of public records (including payroll
records) to the public. .

Labor Code § 1776 did not change any local agency requirement in any
meaningful way. Test Claimant claims that there is a new mandate
because local agencies now have to make copies of the [Certified Payroll
Records] on request by members of the public and obliterate certain
personal information. First, the requirement to obliterate personal
information is not necessarily with the local agency. Labor Code

§ 1776(e) merely requires that the copy provided to the public by DLSE or

21 However, legislation enacted in 2003, effective January 1, 2004 (Stats. 2003, ch. 62),
modified this provision to require that records provided to a joint labor-management
committee be marked or obliterated to prevent disclosure of an individual’s name and social
security number. That statute was not pled in the test claim and thus staff makes no finding
with regard to it.
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the local agency “be obliterated,” which can be done by the private
contractor. ... %

Staff disagrees with the Department. The pre-existing statute did not provide for the awarding
body to obtain a copy of the payroll records, merely the ability to inspect them. The California
Public Records Act** provides public access only to writings that are in the possession of state
or local ag'encies.224 Consequently, there was no pre-existing duty on the district to provide
public access to the records. The fact that such copies were routinely obtained by the
awarding body in the course of enforcing the CPWL does not change the duties imposed by
the previous statute, which plainly did not require the awarding body to obtain the records on
behalf of the public or make the specified redactions. Moreover, Government Code section
17565 provides that if a school district, at its option, has been incurring costs which are
subsequently mandated by the state, the state shall reimburse the school district for those costs
incurred after the operative date of the mandate. Additionally, although it is true that personal
information could be “obliterated” by the contractor, the test claim statutes require the
awarding body to provide the record to the public, in a form that prevents disclosure of
individual information. Therefore, staff finds it is the awarding body’s responsibility to mark
orobliterate the record to prevent disclosure of individual information.

The DIR also states that the requirement to withhold contract payments for violations of Labor
Code section 1776 pursuant to subdivision (g) of that section is not new because the obligation
already was subsumed in Labor Code section 1727, which at that time required “the awarding
body shall withhold and retain therefrom all amounts which have been forfeited pursuant to ...
the terms of this chapter,” and Labor Code section 1776, subdivision (g), is part of the same
chapter as section 1727.2% However, the provisions of subdivision (g) require withholding of
contractor progress payments for administrative penalties assessed for violations of section
1776 —i.e., failure to provide certified payroll records — upon the request of the Division of
Apprenticeship Standards or the Division of Labor Standards Enforcement. There was no pre-
existing provision in law to assess and withhold administrative penalties for payroll record
violations. Therefore, the requirements are new in comparison to the pre-existing general
references to the chapter. : :

Thus, there are new requirements of school districts as awarding bodies that were not required
under pre-existing law: ‘

»  Perform the following activities upon a request by the public for payroll records:

o send an acknowledgment to the requestor including the costs to be paid for
preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (c));

222 Department of Industrial Relations comments, submitted January 15, 2003, pages 14-15.
223 Government Code section 6250 et seq.

224 Government Code section 6252, subdivision (e); “public records” includes any writing
containing information relating to the conduct of the public’s business prepared, owned, used
or retained by any state or local agency regardless of physical form or characteristics.

225 Department of Industrial Relations comments, submitted April 14, 2008, pages 3-4.
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o obtain certified payroll records from the contractor, including specified
information in the request (Cal. Code Regs., tit. 8, § 16400, subd. (d));

o mark or obliterate the records to prevent disclosure of an individual’s private
information (Lab. Code, § 1776, subd. (e) (as amended by Stats. 1978, ch. 1249
and Stats. 2001, ch. 804); Cal. Code Regs., tit. 8, § 16403, subd. (b))

o provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3)
(as amended by Stats. 1978, ch. 1249)); and

o retain copies of the records for at least 6 months (Cal. Code Regs., tit. 8,
§ 16403, subd. (a)).

»  Withhold penalties from contractor progress payments for noncompliance with the
requirement to provide certified payroll records under Labor Code section 1776, upon
request of the Division of Apprenticeship Standards or the Division of Labor Standards -
Enforcement, (Lab. Code, § 1776, subd. (g) (as amended by Stats. 1978, ch. 1249)).

» Insert stipulations regarding the contractor’s and subcontractor’s obligations pursuant to
Labor Code section 1776 in the contract. (Lab. Code, § 1776, subd. (h) (as amended by
Stats. 1978, ch. 1249; Cal. Code Regs., tit. 8, § 16408, subd. (b).)

These new requirements do provide a higher level of service to the public since the public now
has access to certified payroll records through the awarding body, and the individual
employee’s rights to privacy are protected by the awarding body obliterating certain
information. Withholding penalties from progress payments helps enforce the law to
ultimately ensure contractors’ cooperation. Moreover, placing stipulations in the contract
provides notice to the contractor of his or her requirements before the contract is signed. And
finally, the amendments adding these new requirements in 1978 and 2001 were not associated
with other shifts of responsibility from awarding bodies to the state for making prevailing
wage rate determinations under Labor Code sections 1770 and 1773 (Stats. 1976, ch. 281) and
enforcing the CPWL under Labor Code sections 1726, 1727, and 1741 (Stats. 2000, ch. 954).
Thus, in every sense the requirements impose an increased level of service.

DIR asserts that retaining copies of certified payroll records for at least 6 months and inserting
a clause in public works contract pursuant to Labor Code section 1776, subdivision (h), at
most result in negligible increases in levels of service, and should be considered de minimis
under the analysis in Kern High School District. While staff does not disagree that the
increased levels of service may be small, there is nothing in Kern or other mandates case law
to support denial of the claim based on a finding that the newly mandated activities result in
only a de minimis increase in the level of service.

Although the Supreme Court in Kern found that newly mandated notice and agenda costs were
modest, the determination that such costs were not reimbursable was based on the fact that the
underlying program was completely funded by the state and there was nothing in the record to
show that such administrative costs could not be paid for from state funds already provided,
rather than the fact that there was only a de minimis increase in the level of service. 226

226 Kern High School District, supra, 30 Cal.4™ 727, 727.
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In San Diego Unified School District, the Supreme Court addressed another narrowly drawn
situation where there was a de minimis increase in the level of service. There, school districts
were seeking reimbursement for activities that exceeded federal due process requirements in
relation to discretionary school expulsions.”>’ The court denied the claim based on another
case, County of Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4™ 805,
which had found that procedural requirements enacted to comply with a general federal
mandate, which were reasonably articulated to make the underlying federal right enforceable
and to set forth necessary procedural details, and which did not significantly increase the cost
of compliance with the federal mandate, were not reimbursable. The San Diego Unified court
likewise held that:

[Flor purposes of ruling upon a request for reimbursement, challenged state rules
or procedures that are intended to implement an applicable federal law — and
whose costs are, in context, de minimis — should be treated as part and parcel of
the underlying federal mandate. 228

‘Here, the prevailing wage requirements are not intended to implement a federal law and cannot
“be likened to the San Diego Unified circumstances. Thus, neither San Diego Unified nor
County of Los Angeles is applicable.

'DIR also asserts that “[s]egregating the minimal costs to retain records for the purpose of

“subvention creates a further dilemma” since the awarding body must separate the costs of
Tetaining payroll records from countless other documents it retains.??® DIR further asserts that

_[iIf de minimis has any meaning, it has to include some balance of the relative costs of
subvention versus the administrative cost to the local agencies to track the alleged mandate’s
costs.”?? However, beyond requiring the claimant to assert a minimum amount for test claims
and for actual reimbursement claims,”’ the mandates process does not provide for such a
balancing test. N :

" Staff therefore finds that the new requirements imposed on school districts as awarding bodies
for handling certified payroll records and modifying contract language constitute a new
program or higher level of service within the meaning of article XIII B, section 6.

Apprenticeship Requirements.(Lab. Code, $§ 1773.3 & 1777.5, subd (n))

The statutes require the awarding body to provide a copy of the contract award to the Division
of Apprenticeship Standards when apprentices will be used in the contract, and include
language in the contract regarding apprenticeship requirements.

21 San Diego Unified School District v. Commission on State Mandates, supra, 33 Cal.4™ 859,
888.

228 14 at 890.

229 1 eiter from Anthony Mischel, Attorney At Law, Depéu*tment of Industrial Relations,
April 14, 2008, page 3.

20 1bid

21 overnment Code section 17564 sets the minimum for test claims and reimbursement
claims at $1,000.
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Prior to 1975, Labor Code section 3098 stated:

An awarding agency whose public works contract falls within the
jurisdiction of Section 1777.5 shall, within five days of the award, send a
copy of the award to the Division of Apprenticeship Standards. ... Within
five days of a finding of any discrepancy regarding the ratio of apprentices
to journeymen, pursuant to the certificated fixed number of apprentices to
journeymen, the awarding a%ency shall notify the Division of
Apprenticeship Standards.”

Section 3098 was renumbered to section 1773.3 in Statutes 1978, chapter 1249, with
substantially the same language Therefore, the requirements existed p110r to 1975 and no new
program or higher level of service is imposed.

Prior to 1975, Labor Code section 1777.5 stated in relevant part:

The body awarding the contract shall cause to be inserted in the contract
stipulations to effectuate this section. Such stipulations shall fix the
responsibility of oomphance with this sectlon for all apprenticeable
occupations with the prime contractor.?

This exact language was ultimately renumbered to subdivision (n) in Statutes 1999, chapter
903. Therefore, the requirements existed prior to 1975 and no new program or higher level of
service is imposed. L

Take Cognizance of and Report Suspected Violations (Lab. Code, § 1726), Withhold Funds for
Civil Wage and Penalty Assessments (Lab. Code, § 1727), and Transmit Funds to Labor
Commissioner (Lab. Code, § 1742, subd. () ‘

These statutes require the awarding body to: 1) take cognizance of violations of the prevailing
wage laws in the course of the execution of the contract, and report any suspected violations to
the Labor Commissioner; 2) withhold any amounts necessary to satisfy a Civil Wage and
Penalty Assessment issued by the Labor Commissioner and receive from the contractor any
money withheld for such purpose by the contractor from the subcontractor; and 3) transmit
funds withheld in response to a civil wage and penalty assessment to the Labor Commissioner
upon receipt of a certified copy of a final order that is no longer subject to judicial review.

With regard to the awarding body’s role in reporting CPWL violations, prior to 1975, Labor
Code section 1726 stated:

The body awarding the contract for public work shall take cognizance of
violations of the prov131ons of this chapter committed in the course of the
execution of the contract.?

The test claim statute, Statutes 2000, chapter 954, modified section 1726 to state in 1'elevant
part:

232 Statutes 1974, chapter 1095.
23 Statutes 1974, chapter 965.

234 Statutes 1937, chapter 90.
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The body awarding the contract for public work shall take cognizance of
violations of the provisions of this chapter committed in the course of
execution of the contract, and shall promptly report any suspected
violations to the Labor Commissioner. (Emphasis added.)

Thus, there was a pre-existing requirement for awarding bodies to “take cognizance™ of
violations, and this requirement does not impose a new program or higher level of service.
There is, however, a new requirement to “report” suspected violations to the Labor
Commissioner. '

With regard to withholding funds from contractor payments for CPWL violations, prior to
1975, Labor Code section 1727 stated: '

Before making payments to the contractor of money due under a contract
for public work, the awarding body shall withhold and retain therefrom all
amounts which have been forfeited pursuant to any stipulation in a
contract for public work, and the terms of this chapter. But no sum shall
be withheld, retained or forfeited, except from the final payment, without a
full investigation by either the Division of Labor Law Enforcement or by
the awarding body.”*

The test claim statute, Statutes 2000, chapter 954, modified section 1727, which states:

(a) Before making payments to the contractor of money due under a
contract for public work, the awarding body shall withhold and retain
therefrom any amounts required to satisfy any civil wage and penalty
assessment issued by the Labor Commissioner under this chapter. The
amounts required to satisfy a civil wage and penalty assessment shall not
be disbursed by the awarding body until receipt of a final order that is no
longer subject to judicial review.

(b) If the awarding body has not retained sufficient money under the
contract to satisfy a civil wage and penalty assessment based on a
subcontractor’s violations, the contractor shall, upon the request of the
Labor Commissioner, withhold sufficient money due the subcontractor
under the contract to satisfy the assessment and transfer the money to the
awarding body. These amounts shall not be disbursed by the awarding
body until receipt of a final order that is no longer subject to judicial
review.

Thus, the only change in the awarding body’s responsibility is to now withhold amounts
required to satisfy a civil wage and penalty assessment made by the Labor Comimissioner,
rather than the previous requirement to withhold amounts forfeited pursuant to a stipulation in
the contract or for other violations of the CPWL, once a full investigation was conducted by
the Division of Labor Law Enforcement or by the awarding body.

In the same test claim statute, Statutes 2000, chapter 954, Labor Code section 1742 was added
to provide a hearing procedure for contractors or subcontractors to appeal a civil wage and
penalty assessment. Subdivision (f) of that section requires an awarding body that has

B3 Statutes 1945, chapter 1431,
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withheld funds in response to a civil wage and penalty assessment to transmit the withheld
funds to the Labor Commissioner, upon receipt of a certified copy of a final order that is no
longer subject to judicial review.

The Department of Industrial Relations argues that these are not new requirements, explaining
the historical and current processes as follows:

Prior to 1975, local agencies were required both to “take cognizance” of
violations and to withhold funds owed to contractors for prevailing wage
violations. Laboi Code §§ 1726, 1727. If there were insufficient funds
available for withholding, then local agencies notified the Labor
Commissioner of the violation. The local agency, with the Labor
Commissioner’s assistance filed civil lawsuits against the offending
contractors. Id.

This obligation to report violations to the Labor Commissioner has not
changed. Enforcement of prevailing wage violations was removed from
local agencies as of 2001, Stats. 2000, ch. 954. In exchange for this
reduction in work for local agencies, the [L]egislature added a reporting
responsibility. ...

Prior to 1975, local agencies withheld funds owed contractors for
prevailing wage violations. Labor Code § 1727. This obligation did not
change after 1975. In 2000, as part of the overall change in enforcement,
private contractors had to withhold funds from offending subcontractors if
the local agency had not withheld sufficient funds. The local agency had
no role in this process. [Citations.]

... [TThe Labor Commissioner did not issue citations against contractors
prior to 1975. Local agencies did the bulk of the enforcement.

Currently, the Labor Commissioner does all the enforcement work, and
local agencies do no more than withhold funds when the Labor
Commissioner informs them of violations. This is identical to local
agencies’ historic res%)onsibility to “take cognizance” of violations and
withhold payments. >

Under the previous process, the awarding body would take cognizance of CPWL violations

- pursuant to Labor Code section 1726, do its own investigations and enforcement, and withhold
any penalties from contractor payments pursuant to Labor Code section 1727, seeking
assistance from the Labor Commissioner as needed. Currently, according to the Department of
Industrial Relations, the Labor Commissioner does all the enforcement work, unless the
awarding body enforces the CPWL violations by voluntarily establishing a Labor Compliance
Program. Thus, the test claim statutes have shifted primary enforcement of the CPWL from
local agencies to the state, leaving awarding bodies the option to implement a Labor
Compliance Program. In addition, there is no substantive change in the requirement that
awarding bodies withhold funds from contractors for CPWL violations; the triggering
mechanism is now a civil wage and penalty assessment issued by the Labor Commissioner

236 Department of Industrial Relations comments, submitted January 15, 2003, pages 16-17.
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rather than the completion of an investigation by the Division of Labor Law Enforcement or by
“the awarding body.

The Supreme Court has stated that a reimbursable “higher level of service” must result in an
increase in the actual level or quality of governmental services provided.23 7 Here that has not
occurred. Rather, the test claim statute accomplishes a shift of responsibility from school
districts o the state with regard to enforcement of the CPWL. And, although the district is left
with some minor responsibility for reporting suspected violations of the CPWL to the Labor
Commissioner and transmitting withheld funds at the ap]gropriate time, this result constitutes
not a higher level of service but a lower level of service. 38 With regard to withholding funds
from contractors for CPWL violations, there is no change in that level of service.

Based on the foregoing, staff finds that Labor Code sections 1726, 1727 and 1742,
subdivision (f), do not impose a new program or higher level of service on school districts or
community college districts as awarding bodies.

Summary

Therefore, staff finds the activities listed below that are required of K-12 school districts or

community college districts when acting as an awarding body, constitute a new program or

higher level of service within the meaning of article XIII B, section 6, but only when triggered

by repair or maintenance to schoo! facilities and property, pursuant to Education Code sections

17002, 17565, 17593 and 81601, when the project constitutes a public works project pursuant
to the CPWL, and when the project must be let to contract under the following circumstances:

1. For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113; and

a. for districts with an average daily attendance of less thaﬁ 35,000, when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000.

2. For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654; and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000.

3. For any K-12 school district or community college district that is subject to the
UPCCAA, when a project is not an emergency as set forth in Public Contract Code
section 22035, and the project cost will exceed $30,000. '

27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877, Lucia Mar, supra, 44 Cal.3d
830, 835.

238 Gee also Government Code section 17517.5.
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Activities constituting a new program or higher level of service under the foregoing
circumstances:

»  Perform the following tasks upon a request made to the awarding body by the public for
certified payroll records:

o send an acknowledgment to the requestor including the costs to be paid for
preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (c));

o obtain certified payroll records from the contractor, including specified
information in the request (Cal. Code Regs., tit. 8, § 16400, subd. (d));

o mark or obliterate the records to prevent disclosure of an individual’s private
information (Lab. Code, § 1776, subd. (e) (as amended by Stats. 1978, ch. 1249
and Stats. 2001, ch. 804), Cal. Code Regs., tit. 8, § 16403, subd. (b))

o provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3)
as amended by Stats. 1978, ch. 1249)); and

o retain copies of the records for at least 6 months (Cal. Code Regs., tit. 8,
§ 16403, subd. (a)).

»  Withhold penalties from contractor progress payments for noncompliance with the
requirement to provide certified payroll records under Labor Code section 1776, upon
request of the Division of Apprenticeship Standards or the Division of Labor Standards
Enforcement. (Lab. Code, § 1776, subd. (g) (as amended by Stats. 1978, ch. 1249).)

= Insert stipulations regarding the contractor’s and subcontractor’s obligations pursuant to
Labor Code section 1776 in the contract. (Lab. Code, § 1776, subd. (h) (as amended by
Stats. 1978, ch. 1249); Cal. Code Regs., tit. 8, § 16408, subd. (b).)

Issue 3: Do the test claim statutes or regulations impose costs mandated by the state
within the meaning of Government Code section 17514 and article XIII B,
section 6 of the California Constitution?

For these statutes to impose a reimbursable, state-mandated program, two additional elements
must be satisfied. First, the statutes must impose “costs mandated by the state” pursuant to
Government Code section 17514. Second, the statutory exceptions to reimbursement listed in
Government Code section 17556 cannot apply.

Government Code section 17514 defines “costs mandated by the state” as any increased cost a
local agency is required to incur as a result of a statute that mandates a new program or higher
level of service. The claimant alleged in the original test claim “it is estimated that the district
has incurred, or will incur, in excess of $200 in staffing and other costs in excess of revenues
annually, for the period from July 1, 2000 through June 2002, to implement the new duties
mandated by the state, for which the district has not been reimbursed by any federal, state, or
local government agency, and for which it cannot otherwise obtain reimbursement.” On

page 7 of Exhibit 6, “Second Declaration of William McGuire,” of the test claim amendment
filed July 31, 2003, claimant states:

To the extent that Clovis Unified School District commences a public works
project subject to Labor Code Section 1771.7, it is estimated that Clovis Unified
School District will incur in excess of $1,000, annually, in staffing and other costs
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to implement these new duties mandated by the state for which the district will
not be reimbursed by any federal, state, or local government agency, and for
which it cannot otherwise obtain reimbursement.

Similarly, Grossmont Union High School District estimates the same costs in its filing of
September 2, 2008.

The Department of Industrial Relations (DIR) commented that while the original test claim
contained a general, non-specific declaration of the increased cost, a new declaration, limited
to whatever mandates the Commission believes might exist, should be required to justify the
test claim.”® However, there is no provision in the Government Code or the Commission’s
regulations to authorize the Commission to impose such a requirement on the test claimant.
Government Code section 17564 does provide the following:

(a) No claim shall be made pursuant to Sections 17551, 17561, or 17573, nor shall
any payment be made on claims submitted pursuant to Sections 17551 or 17561,
or pursuant to a legislative determination under Section 17573, unless these
claims exceed one thousand dollars ($1,000). However, a county superintendent
of schools ... may submit a combined claim on behalf of school districts ... if the
combined claim exceeds one thousand dollars ($1,000) even if the individual
school district’s ... claims do not each exceed on thousand dollars ($1,000). The
county superintendent of schools ... shall determine if the submission of the
combined claim is economically feasible and shall be responsible for disbursing
the funds to each school ...

Staff therefore finds there is evidence in the record, signed under penalty of perjury, that the
claimant will or has incurred “costs mandated by the state” for purposes of the existence of a
reimbur sable state-mandated program.

Govemment Code section 17556, subdivision (d), states in relevant part that the Commission
shall not find costs mandated by the state if, after a hearing, the Commission finds:

the local agency or school district has the authority to levy service
charges, fees, or assessments sufficient to pay for the mandated program
or increased level of service.

The increased level of service at issue is the preparation and copying of certified payroll
records under Labor Code section 1776, subdivisions (b) and (e). Subdivision () states “the
requesting party shall, prior to being provided the records, reimburse the costs of preparation
by ... the entity through which the request was made.” Subdivision (i) of that section provides
that the Director of the Department of Industrial Relations “shall adopt rules consistent with
the California Public Records Act ... and the Information Practices Act of 1977, ... governing
the release of these records, including the establishment of reasonable fees to be charged for .
reproducing copies of records required by this section.” Section 16402 of those regulations
states:

The cost of preparation to each contractor, subcontractor, or public entity
when the request was made shall be provided in advance by the person
seeking the payroll record. Such cost shall be $1 for the first page of the

239 Department of Industrial Relations comments, submitted April 14, 2008, pageé 4-5.
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payroll record and 25 cents for each page thereafter, plus $10 to the
contractor or subcontractor for handling costs. Payment in the form of
cash, check or certified money order shall be made prior to release of the
documents to cover the actual costs of preparation.

In the staff analysis issued on November 12, 2008, staff found that school districts and
community college districts have authority to charge fees sufficient to pay for the activities
listed below pursuant to Labor Code section 1776, subdivision (e), and section 16402 of the
regulations, and thus, Government Code section 17556, subdivision (d), was applicable to
deny reimbursement for these activities:

» obtain certified payroll records from the contractor, including specified information
in the request (Cal. Code Regs., tit. 8, § 16400, subd. (c));

* send an acknowledgment to the requestor including notification of the costs to be
paid for preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (d));

» make the specified redactions (Lab. Code, § 1776, subd. (e), Cal. Code Regs.,
tit. 8, § 16403, subd. (b)) ; and

» provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3)).

The finding was made on the ground that the Department of Industrial Relations established
“reasonable fees to be charged” of the requesting party to cover the costs of preparation of the
records, and that the Department’s const1uct10n of a Labor Code section 1776, subdivision (e),
is entitled to great weight in court.**

The claimant contends in response, however, that:

..there is also no evidence in the record that the fees are sufﬁc1ent Further,

the1e is no guarantee that the fees will be increased to accommodate inflation, or

~ that they will be adjusted if experience demonstrates that they are not sufficient.
Finally, the rates are dependent on the number of pages requested. The act of
making the redactions is also dependent on the length of the document, but the
process of sending an acknowledgment, requesting the records, and providing
them to the requestor is not in any way correlated with the number of pages.
Thus, it is quite possible that the staff time and other costs will exceed the
authorized fees. There should not be a denial of increased costs on this basis.
Instead, clalmants should be required to deduct any fees received as offsettmg
revenue.”

After further consideration, staff agrees with the claimant’s arguments. There is no evidence
that the fee authority, which is capped at $10 for the first page and 25 cents for each page
thereafter, is sufficient to cover the costs incurred for obtaining certified payroll records from
the contractor, sending an acknowledgment to the requestor, making redactions, and providing
copies to the requestor for every individual request made. Therefore, staff finds that the

0 State Compensation Insurance Fund v. Workers® Compensation Appeals Board (1995) 37
Cal.App.4™ 675, 683.

241 Claimant comments dated December 2, 2008.
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following activities impose costs mandated by the state pursuant to Government Code
section 17514: '

*  obtain certified payroll records from the contractor, including specified information
in the request (Cal. Code Regs., tit. 8, § 16400, subd. (c));

» send an acknowledgment to the requestor including notification of the costs to be
paid for preparing the records (Cal. Code Regs., it. 8, § 16400, subd. (d));

» make the specified redactions (Lab. Code, § 1776, subd. (e), Cal. Code Regs.,
tit. 8, § 16403, subd. (b)) ; and

» provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3)).

Any money received by school districts pursuant to Labor Code section 1776, subdivision (e),
and title 8, California Code of Regulations, section 16402 is offsetting revenue that must be
identified in the parameters and guidelines.

With regard to the remaining activities, Government Code section 17556, subdivision (e),
states in relevant part that the Commission shall not find costs mandated by the state if, after a
hearing, the Commission finds:

The statute, executive order, or an appropriation in the Budget Act or other bill
provides for offsetting savings to local agencies or school districts that result in no
net costs to the local agencies or school districts, or includes additional revenue
that was specifically intended to fund the costs of the state mandate in an amount
sufficient to fund the cost of the state mandate.

The state provides matching funds in the form of grants for deferred maintenance for K-12
school distriets and community college districts.2** In most cases, the funding is only
available from the state when the district demonstrates its own funding is available.*®
Additional assistance for extreme hardship is also available for K-12 districts that meet certain
criteria.”** Funding is also available for new construction and modernization grants.**® Ttis
possible that grant funding for modernization might be available for repair or maintenance
projects, but it is riot likely that funding for new construction could be used for such projects.

The DIR commented that any mandate that exists is so negligible as to not require subvention
since partial state funding already exists for maintenance and repair projects in school districts
and community colleges pursuant to Education Code sections 17582-17588 and 84660, the
Deferred Maintenance Program. The Department of Finance also pointed out the availability
of this funding, and recommended the Commission consider the funding as offsetting revenues
for any reimbursable mandate finding.

Although state funding is provided which might be used for the new activities, there is no
evidence in the record that such funding results in no net costs to the district or was

242 pducation Code sections 17582-17588, and 84660.
23 Ihid.
24 Bducation Code section 17587.

243 BEducation Code sections 17072.10 and 17074.10.
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- “specifically intended to fund the costs of the state mandate in an amount sufficient to fund the
cost of the state mandate.” Therefore, staff finds that Government Code section 17556,
subdivision (e), is inapplicable to deny reimbursement for the remaining activities.
Nevertheless, any grant funds available to awarding bodies under the deferred maintenance
program, or any other eligible funding, when used for the newly mandated activities in this test

claim shall be identified as possible offsetting revenues.

246

Staff finds the following remaining activities do impose costs mandated by the state, but only
when such activities are triggered by repair or maintenance to school facilities and property,
pursuant to Education Code sections 17002, 17565, 17593 and 81601, when the project
constitutes a public works project pursuant to the CPWL, and when the project must be let to
contract under the following circumstances:

1.

For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113; and

a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000. '

For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654; and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000.

For any K-12 school district or community college district that is subject to the
UPCCAA, when a project is not an emergency as set forth in Public Contract Code
section 22035, and the project cost will exceed $30,000.

Activities Reimbursable Under Circumstances Cited Above:

»  Obtain certified payroll records from the contractor, including specified information
in the request. (Cal. Code Regs., tit. 8, § 16400, subd. (c).)

* Send an acknowledgment to the requestor including notification of the costs to be
paid for preparing the records. (Cal. Code Regs., tit. 8, § 16400, subd. (d).)

»  Make the specified redactions. (Lab. Code, § 1776, subd. (e), Cal. Code Regs.,
tit. 8, § 16403, subd. (b).)

= Provide copies of the records to the requestor. (Lab. Code, § 1776, subd. (b)(3).)

246 gy gible grant funding for such projects will be clarified further at the parameters and
guidelines stage.
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= Retain copies of payroll records requested by the public and provided by the
awarding body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

=  Withhold penalties from contractor progress payments for noncompliance with the
requirement to provide certified payroll records under Labor Code section 1776,
upon request of the Division of Apprenticeship Standards or the Division of Labor
Standards Enforcement. (Lab. Code, § 1776, subd. (g) (as amended by Stats. 1978,
ch. 1249).)

» Insert stipulations regarding the contractor’s and subcontractor’s obligations
pursuant to Labor Code section 1776 in the contract. (Lab. Code, § 1776, subd. (h)
(as amended by Stats. 1978, ch. 1249); Cal. Code Regs., tit. 8, § 16408, subd. (b).)

Conclusion

Staff concludes that Labor Code section 1776, subdivisions (g) and (h), and sections 16403,
subdivision (a), and 16408, subdivision (b), of the Department of Industrial Relations’
regulations constitute a reimbursable state-mandated program within the meaning of

article XIII B, section 6 of the California Constitution, but only when those activities are
triggered by projects for repair or maintenance to school facilities and property, pursuant to
Education Code sections 17002, 17565, 17593 and 81601, when the project constitutes a
public works project pursuant to the CPWL, and when the project must be let to contract under
the following circumstances: o

4. For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113, and

c.. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or

d. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000. (Pub. Contract Code, § 20114.)

5. For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654, and

a. for districts with full-time ‘equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000. (Pub. Contract Code, § 20655.)

6. For any K-12 school district or community college district that is subject to the
Uniform Public Contract Cost Accounting Act (UPCCAA), when a project is not an
emergency as set forth in Public Contract Code section 22035, and the project cost will
exceed $30,000.%*7 (Pub. Contract Code, § 22032.)

Only the following activities for the foregoing projects are reimbursable:

247 Prior to January 1, 2007, the dollar limit for public projects that could be performed by the
district with its own forces was $25,000.
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» Obtain certified payroll records from the contractor, including specified information in
the request. (Cal. Code Regs., tit. 8, § 16400, subd. (¢).)

»  Send an acknowledgment to the requestor including notification of the costs to be paid
for preparing the records. (Cal. Code Regs., tit. 8, § 16400, subd. (d).)

*  Make the speclﬁed redactions. (Lab. Code, § 1776, subd. (e), Cal. Code Regs.,
tit. 8, § 16403, subd. (b).)

» Provide copies of the records to the requestor. (Lab. Code, § 1776, subd. (b)(3).)

» Retain copies of payroll records requested by the public and provided by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

» Retain copies of payroll records requested by the public and provided by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

»  Withhold penalties from contractor progress payments for noncompliance with the
requirement to provide certified payroll records under Labor Code section 1776, upon
request of the Department of Industrial Relations’ Division of Apprenticeship
Standards or the Division of Labor Standards Enforcement. (Lab. Code, § 1776, subd.
(g) (as amended by Stats., 1978, ch. 1249).) ‘

» Insert stipulations regarding the contractor’s and subcontractor’s requirements pursuant
to Labor Code section 1776 in the contract. (Lab. Code, § 1776, subd. (h) (as amended
by Stats. 1978, ch. 1249); Cal. Code Regs., tit. 8, § 16408, subd. (b).)

Any fees received by school districts pursuant to Labor Code section 1776, subdivision (e),
and title 8, California Code of Regulations, section 16402 for obtaining certified payroll
records from the contractor, sending an acknowledgment to the requestor, making redactions,
and providing copies of the records to the requestor shall be identified as offsetting revenue in
the parameters and guidelines. Furthermore, any grant funds available fo awarding bodies
under the deferred maintenance program, or any other eligible grant program, when used for
the newly mandated activities in this test claim, shall be identified in the parameters and
guidelines as possible offsetting revenues.

None of the other test claim statutes, regulations or alleged executive orders that were pled
mandate a new program or higher level of service subject to article XIII B, section 6.

Recommendation

Staff recommends the Commission adopf this analysis to partially approve the test claim.
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Antioch Unified School District Labor Compliance Program
January 17,2003

Prevailing Wage Rate
01-TC28

Grossmont Union High School District, Claimant

EXECUTIVE SUMMARY

The sole issue before the Commission on State Mandates (“Commission”) is whether the
Proposed Statement of Decision accurately reflects the Commission’s demsmn on the
Prevailing Wage Rate test claim."

Recommendation

Staff recommends that the Commission adopt the proposed Statement of Decision, beginning

~on page three, which accurately reflects the staff analysis and recommendation on this test
claim. Minor changes, including those that reflect the hearing testimony and vote count, will
be included when issuing the final Statement of Decision.

If the Commission’s vote on Item 6 modifies the staff analysis, staff recommends that the
motion to adopt the proposed Statement of Decision reflect those changes, which will be made
before issuing the final Statement of Decision. Alternatively, if the changes are significant,
staff recommends that adoption of a proposed Statement of Decision be continued to the
March 27, 2009 Commission hearing.

! Cahforma Code of Regulations, t1tle 2, section 1188.1, subd1v151on (a).
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BEFORE THE
COMMISSION ON STATE MANDATES

" INRE TEST CLAIM ON:

~Labor Code Sections 1720, 1720.2, 1720.3,
1726, 1727, 1733, 1735, 1741, 1742, 1742.1,
1743, 1750, 1770, 1771, 1771.5, 1771.6,
1771.7,1772, 1773, 1773.1, 1773.2, 1773.3,
1773.5,1773.6, 1775, 1776, 1777.1, 1777.5,
1777.6,1777.7, 1812, 1813, 1861,

Public Contrac_:t Code Section 22002;

Statutes 2002, Chapter 868 (AB 1506);

- Statutes 2001, Chapter 938 (SB 975);

~Statutes 2001, Chapter 804 (SB 588);

- Statutes 2000, Chapter 954 (AB 1646);
Statutes 2000, Chapter 920 (AB 1883);
Statutes 2000, Chapter 881 (SB 1999);
Statutes 2000, Chapter 875 (AB 2481);
Statutes 2000, Chapter 135 (AB 2539);
Statutes 1999, Chapter 903 (AB 921);
Statutes 1999, Chapter 220 (AB 302);
Statutes 1999, Chapter 83 (SB 966);
Statutes 1999, Chapter 30 (SB 16);
Statutes 1998, Chapter 485 (AB 2803);
Statutes 1998, Chapter 443 (AB 1569);
Statutes 1997, Chapter 757 (SB 1328);
Statutes 1997, Chapter 17 (SB 947); .

- Statutes 1993, Chapter 589 (AB 2211);

Statutes 1992, Chapter 1342 (SB 222),

Statutes 1992, Chapter 913 (AB 1077);

Statutes 1989, Chapter 1224 (AB 114);

Statutes 1989, Chapter 278 (AB 2483);

Statutes 1988, Chapter 160 (SB 2637); .

Statutes 1983, Chapter 1054 (AB 1666);

Statutes 1983, Chapter 681 (AB 2037);

Statutes 1981, Chapter 449 (AB 1242);

Statutes 1980, Chapter 992 (AB 3165),

Statutes 1980, Chapter 962 (AB 2557);

Statutes 1979, Chapter 373 (SB 925);

Statutes 1978, Chapter 1249 (AB 3174);

Statutes 1977, Chapter 423 (SB 406),

Statutes 1976, Chapter 1179 (AB 3676);

Statutes 1976, Chapter 1174 (AB 3365),

STATE OF CALIFORNIA

Case Nos.: 01-TC-28
Prevailing Wage Rate

STATEMENT OF DECISION
PURSUANT TO GOVERNMENT CODE
SECTION 17500 ET SEQ.; TITLE 2,
CALIFORNIA CODE OF
REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.
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16429-16432, 16433, 16436-16439, 16500,
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STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during
- aregularly scheduled hearing on August 1, 2008. [Witness list from January 30 2009 hearing
will be included in the final Statement of Decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
“program is article XIII B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission [adopted/modified] the staff analysis at the hearing by a vote of [vote count
will be included in the final Statement of Decision] to partially approve this test claim.

Summary of Findings

This test claim addresses changes to the Cahforma Plevallmg Wage Law (CPWL), which is “a
comprehensive statutory scheme designed to enforce minimum wage standards on

construction projects funded in whole or in part with public funds.” Contractors for public

works projects that exceed $1,000, are required to pay local prevailing wages to construction =
workers on those projects. The requirement to pay prevailing wages is only applicable to work
performed under contract, and is not applicable to work carried out by a public agency with its
own forces; the requirement is applicable to contracts let for maintenance work. Local

prevailing wage rates are set.by the Director of the Department of Industrial Relations.

The provisions of the CPWL are only applicable when a district contracts with a private entity to
carry out a public works project. The cases have consistently held that when a district makes an
underlying discretionary decision that triggers mandated costs, no state mandate is imposed. The
underlying decision to undertake a public works project is mandated by the state only when the
public works project is for the purpose of repair or maintenance of school buildings or property.
The underlying decision to contract for such a project is mandated by the state under the Public
Contract Code, only when the project is not an emergency as defined and under other specified
conditions related to the size of the student body and cost of the project.

~The test claim statutes and regulations mandate certain activities when the CPWL provisions are

‘triggered under the above circumstances. Some of those activities impose a new program or. .
‘higher level of service on districts within the meaning.of article XIII B, section 6 of the
California Constitution and impose costs mandated by the state pursuant to Government Code
section 17514, thus imposing a partially reimbursable state mandated program on K-12 school
districts and community college districts.: :

" The Commission finds that Labor Code section 1776, subdivisions (g) and (h), and

_ sections 16403, subdivision (&), and 16408, subdivision (b), ‘of the Department of Industrial
Relations’ regulations constitute a reimbursable state-mandated program within the meaning of
article XIII B, section 6 of the California Constitution, but only when those activities are
triggered by projects for repair or maintenance to school facilities and property, pursuant to
Education Code sections 17002, 17565, 17593 and 81601, when the project constitutes a public
works project pursuant to the CPWL, and when the project must be let to contract under the
following circumstances:

1. For K-12 school districts, when the projéct is not an emergency as set forth in Public -
Contract Code section 20113, and '
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a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000. (Pub. Contract Code, § 20114.)

_2. For community college districts, when the project is not an emergency as set forth i 1n

Public Contract Code section 20654, and

“a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
-$21,000. (Pub. Contract Code, § 20655.)

For any K-12 school district or community college district that is subject to the
Uniform Public Contract Cost Accounting Act (UPCCAA), when a project is not an
emergency as set forth in Public Contract Code section 22035, and the prOJ ect cost will
exceed $30,000.> (Pub. Contract Code, § 22032.)

Only the following activities for the foregoing projects are reimbursable:

Obtain certified payroll records from the contractor, including specified information in
the request. (Cal. Code Regs., tit. 8, § 16400, subd. (c).)

Send an acknowledgment to the requestor including notification of the costs to be paid
for preparing the records. (Cal. Code Regs., tit. 8, § 16400, subd. (d).)

Make the specified redactions. (Lab. Code, § 1776, subd. (e), Cal. Code Regs.,
tit. 8, § 16403, subd. (b).)

Provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3).)

Retain copies of payroll records requested by the public and provided by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).) ~

Retain coples_Qf payroll reeords requested by the public and prowded by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

Withhold penalties from contractor progress payments for noncompliance with the
requirement to provide certified payroll records under Labor Code section 1776, upon
request of the Department of Industrial Relations’ Division of Apprenticeship

* Standards or the Division of Labor Standards Eriforcement. (Lab. Code, § 1776, subd.

(g) (as amended by Stats 1978, ch. 1249).)

Insert stipulations regardmg the contractor’s and subcontractor’s requlrements pursuant
to Labor Code section 1776 in the contract. (Lab. Code, § 1776, subd. (h) (as amended
by Stats. 1978, ch. 1249); Cal. Code Regs., tit. 8, § 16408, subd. (b).) :

2 Prior to J anuary 1, 2007, the dollar 11m1t for pubhc Proj jects that could be performed by the
district with 1ts own forces was $25,000.
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Any fees received by school districts and community college districts pursuant to Labor Code
section 1776, subdivision (e), and title 8, California Code of Regulations, section 16402 for
obtaining certified payroll records from the contractor, sending an acknowledgment to the
requestor, making redactions, and providing copies of the records to the requestor shall be
identified as offsetting revenue in the parameters and guidelines. Furthermore, any grant funds
available to awarding bodies under the deferred maintenance program, or any other eligible
grant program, when used for the newly mandated activities in this test claim, shall be
identified in the parameters and guidelines as possible offsetting revenues.

None of the other test claim statutes, regulations or alleged executive orders that were pled
mandate a new program or higher level of service subject to article XIII B, section 6.

BACKGROUND

This test claim addresses 36 statutory changes to the California Prevailing Wage Law
_ (CPWL),’ involving 33 Labor Code sections and more than 90 regulatory provisions, which

have taken place since 1975. The CPWL is “a comprehensive statutory scheme designed to
= enforce mlmmum wage standards on construction projects.funded in whole or in part with

- public funds.”* Contractors for public works projects that exceed $1,000 are required to pay
local prevailing wages to construction workers on those proj ects.” The requirement to pay
prevailing wages is only applicable to work performed under contract, and is not applicable to
- work-carried out by a-public agency with its own forces; the requirement is applicable to

contracts let for maintenance work.® Local prevailing wage rates are set by the Director of the

Department of Industrial Relations.” : - '

In addition to state agencies, the CPWL applies to “political subdivisions,” which include any
county, city, district, public housing authority, or public agency of the state, and assessment or
improvement districts.® Thus, the CPWL applies to both school districts and community
college districts. The agency or authority awarding the contract for public work is known as
the “awarding body.”

The overall purpose of the CPWL is to benefit and protect employees on public works-
projects.’ O-Its specific goals are to: 1) protect employees from substandard wages that might
~ be paid if contractors could recruit from cheap-labor areas; 2) permit union contractors to
_compete with nonunion contractors;-3) benefit the public through the superior efficiency of

3 Labor Code sectlons 1720 et seq.

4 Road Sprznkler thters Local Union 669 V. G & G Fzre Sprmkler Inc. (2002)
102 Cal.App.4™ 765, 776.

5 Labor Code section 1771.
' Ibid.
7 Labor Code section 1770.
‘ 8 .Labor Code section 1721.
0 Labor Code section 1720.
10 1 ysardi Construction Co. v. Aubry (1992) 1 Cal 4™ 976, 987.
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well-paid employees; and 4) compensate nonpublic employees w1th h1gher wages for the
absence of job security and benefits enjoyed by public employees.’

The CPWL does not generally cover federal projects. Those projects are addressed in the
federal Davis- Bacon Act (40 USC § 276a(a)), which was enacted for a similar purpose, i.e., to
protect local wage standards by preventlng federal contractors from basing their bids on wages
* lower than those prevailing in the area.'> However, the application of state prevailing wage
rates when higher is required whenever federa]ly funded or assisted projects are controlled or
carried out by California awarding bodies."

Public Works Defined

The Labor Code generally defines “public works” as construction, alteration, demolition,
1nstallat10n or repair work done under contract and paid for i 1n whole or in part out of public
funds,' and includes: 1) design and preconstructlon work;'? 2) work done for irrigation,
utility, reclamation and improvement dlstr1cts 3) street, sewer, or other improvement work
for pubhc agencies;!” 4) laying of carpet;'® 5) certain public transportation demonstration
projects;'® and 6) hauling of refuse from a public works site to an outside disposal location.”
Public works projects also 1nclude maintenance, 2 as defined.?

1 pid.

12 Southern California Labor Management Operating Engineers Contract Compliance
Committee v. Aubry (1997) 54 Cal. App.4th 873, 882-883.

13 Title 8, California Code of Regulations, section 16001, subdivision (b).
14 Labor Code section 1720, subdivision (a)(1).

'S Ibid, |

16 1 abor Code section 1720, subdivision (a)(2).

17 Labor Code section 1720, subdivision (a)(3).

18 1 abor Code section 1720, subd1v1s1ons (a)(4) and (a)(S)

1% Labor Code section 1720 subdivision (a)(6)

2 Labor Code section 1720.3.

2! Labor Code section 1771; Title 8, California Code of Regulatmns section 16001,
_subdivision (f).

22 “Maintenance” is defined as: (1) routine, recurring and usual work for the preservation,
protection and keeping of any publicly owned or publicly operated facility (plant, building,
structure, ground facility, utility system, or any real property) for its intended purposes in a
safe and continually usable condition for which it has been designed, improved, constructed,
altered or repaired; and (2) carpentry, electrical, plumbing, glazing, touchup painting, and
other craft work designed to preserve the publicly owned or publicly operated facility in a safe,
efficient and continuously usable condition for which it was intended, including repairs,
cleaning and other operations on machinery and other equipment permanently attached to the
building or realty as fixtures." Janitorial services of a routine, recurring or usual nature are
excluded. (tit. 8, Cal. Code Regs § 16000.)
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The Labor Code also defines “paid for in whole or in part out of pubhc funds” as payment of
funds dlrectly to or on behalf of a public works contractor, subcontractor or developer,?®
including various other types of payments,”* and provides several types of projects that are
excluded from that definition.?’ '

‘ ,Prevazlzng Wage Rates

Prevailing wage rates are set by the Director of the Department of Industrial ReIatlons (DIR),*®
generally by reviewing local wage rates established by collective bargalmng agreements and
rates that may have been predetermined for federal public works.?” The awarding body for any
contract for public works is required to specify in the call for bids, the bid specifications and
the contract itself, what the prevailing wage rate is for each craft, classification or type of
worker needed to execute the contract.® In lieu of specifying the wage rates in the call for
bids, bid specifications and the contract itself, the awarding body may include a statement in
those documents that copies of the prevailing wage rates are on ﬁle at its principal office,
which shall be made available to any interested party on request.”’ The awarding body is
-required to post at each job site a copy of the determination by the DIR Dlrector of the
prevailing wage rates.”’ .

Prospective bidders, representatives of any craft classification or type of worker involved, or
the awarding body may challenge the declared grevaﬂmg wage rates with DIR within 20 days
after commencement of advertising of the bids.”® The Director of DIR begins an investigation
and within 20 days, or longer if agreed upon by all the parties, makes a determination and
transmits it in writing to the awarding body and the interested parties, which delays the closing
date for submitting bids or starting of work until five days after the determination.*? The
Direc‘gc;r"s determination is final, and shall be considered the determination of the awarding
body.

Payroll Records

Contractors and subcontractors subject to the CPWL are required to keep accurate payroll
records showing name, address, social security number, work classification, straight time and
" overtime hours worked each day and week and actual wages paid to.each worker in connection

23 ‘Lébor Code secﬁidﬁ 1720, subdiyision (bj(l). )
2 Labor Code section 1720, subdivisions (b)(2) through (b)(6).
2 1 abor Code section 1720, subdivision (c).
26 Labor Code 'section 1770. -
2 Labor Code section 1773,
28 Labor Code section 1773.2.
* Ivid
0 Ibid.
3! Labor Code sect1on 1773.4.
2 Ibid.
3 Ibid

9 N 01-TC-28 Prevailing Wage Rate
- Proposed Statement of Decision
January 2009




‘with the public work,** and provide certified copies or make such records available for
inspection, upon request of the employee, the awarding body, Division of Labor Standards
Enforcement, and the Division of Apprenticeship Standards.”> Requests by the public are
required to be made through the awarding bod }' the Division of Apprenticeship Standards, or -
the Division of Labor Standards Enforcement,” and shall be redacted to prevent disclosure of
an individual’s name, address and social security number The requesting party is required
' to reimburse the costs of preparing the records by the contractor, subcontractors, and the entity
through which the request was made.*® The awarding body is required to insert stipulations in
the contract to effectuate these provisions.*

Discrimination on Public Works Employment Prohibited

Labor Code section 1735 prohibits contractors from discriminating on public works
employment for particular categories of persons, and every contractor violating the section is
subject to all the penalties imposed for a violation of the CPWL.

Enforcement of CPWL

The awarding body is required to “take cognizance” of violations of the CPWL committed in
the course of the public works contract, and shall promptly report any suspected violations to
the Labor Commissioner.*’

The Labor Commissioner is charged with enforcing the CPWL.*! If the Labor Commissioner
determines after an investigation that there has been a violation of the CPWL, the Labor
Commissioner issues a civil wage and penalty assessment to the contractor or subcontractor or
both.*? Prior to July 1, 2001, the only way to challenge stch an assessment was in court. On
and after July 1, 2001, contractors or subcontractors may obtain review of a civil wage and
penalty assessment through an informal settlement meeting with the Labor Commissioner, or
via an administrative hearing.** Until January 1, 2009, hearings are conducted before the DIR
Director with an impartial hearing officer; thereafter the hearing will be conducted by an
administrative law judge.*> An affected contractor or subcontractor may appeal the

3 [_abor Code seéction 1776, subdivision (a).

35 Labor Code section 1776, subdivision (b).

38 Labor Code section 1776, subdivision (b)(3).

37 Labor Code section 1776, subdivision ().

38 Labor Code section 1776, subdivision (b)(3).

?9 Labor Code section 1776, subdivision (h).

“0 Labor Code section 1726. |

-~ ' Labor Code section 1741.

2 Ibid.

# Labor Code section 1742.1, subdivision (b).

* Labor Code section 1742, subdivisions (a) and (b).
# Labor Code section 1742, as amended by Statutes 2004, chapter 685.
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administrative decision within 45 days of service of the decision by filing a petition for writ of
mandate under Code of Civil Procedure section 1094.5.% This process provides the exclusive
remedy for review of a civil wage and penalty assessment by the Labor Commissioner.*’

When the Labor Commissioner issues a civil wage and penalty assessment, the awarding body
is required to Wlthhold and retain such moneys from contractor payments sufficient to satisfy
the assessment ¥ The amounts w1thheld cannot be disbursed until receipt of a final order that
" is no longer subject to judicial review.® The awarding body that has withheld funds in
response to a civil wage and penalty assessment, upon receipt of the final order, shall remit
withheld funds to the Labor Commissioner.*®

Labor Compliance Program

The awarding body can avoid paying prevailing wages for public works projects of $25,000 or
less when the pr oj ect is for construction, and $15,000 or less when the project is for alteration,
demolition, repair or maintenance work, if the awarding body elects to initiate and enforce a
labor compliance program (LCP) for all of its public works proj ects.”! As part of its duties as
an LCP, the awarding body is required to do the following: 1) place appropriate language

. concerning CPWL in all bid invitations and public works contracts; 2) conduct a prejob
conference with the contractor and subcontractors to discuss federal and state labor law
requirements applicable to the contract; 3) review and audit payroll records (that the contractor
is required to keep) to verify compliance with CPWL; 4) withhold contract payments when
payroll records are delinquent or inadequate; and 5) withhold contract payments equal to the
amount of underpayment and apphcable penalties when, after investigation, it is established
that underpayment has occurred.™

If the awarding body enforces the CPWL as an LCP, the awardlng body is entitled to keep any
" penalties assessed. Before taking any action, the awarding body is required to provide notice
of the withholding of any contract payments to the contractor and any subcontractor. 33 The
same process for review of a civil wage and penalty assessment made by the Labor
Commissioner, as set forth in Labor Code sections 1742 and 1742.1, is invoked.>* Any
amount recovered from the contractor shall first satisfy the wage claim, before bemg applied to
penalties, and if insufficient money is recovered to pay each worker in full, the money shall be
prorated among all workers.”> Wages for workers who cannot be located are placed in the

% Labor Code section 1742, subdivision (c).
4 Labor Code section 1742, subdivision (g).
@ Labor Code section 1727, subdivision'(a).
ks Labor Code section 1727, subdivision (b).
30 L abor Code section 1742, subdivision (f). -
3! Labor Code section 1771.5, subdivision (a).
52 Labor Code section 1771.5, subdivision (b).
53 Labor Code section 1771.6, subdivision (a).
54 Labor Code section 1771 .6, subdivisions (b) and (c).
% Labor Code section 1771.6, subdivision (d).
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~ Industrial Relations Unpaid Wage Fund and held in trust.’ Penalties of not more than $50 per
day for each worker paid less than the prevallmg wage rates’’ are paid into the general fund of
the awarding body that enforced the CPWL.*®

Awardmg bodies that choose to use funds derived from the Klndergarten-Umversﬁy Public
Education Facilities Bond Acts of 2002% or 2004% for public works projects are required to

~ adopt and enforce an LCP or contract with a third party to adopt and enforce an LCP. 8" These
funds are allocated through the School Facility Program established by Chapter 12.5 of the
Education Code. The State Allocation Board was required to increase as soon as feasible, but
no later than July 1, 2003, the per pupil grant amounts to accommodate the state’s share of the
increased costs of a new construction or modernization project due to the initiation and
enforcement of the LCP.%* Awarding bodies that choose to use funds derlved from the
Kindergarten-University Public Education Facilities Bond Act of 2006, however, are not
subject to this requirement.

Employment of Apprentices on Public Works Projects

Plopelly registered apprentices are allowed to work on public works projects and must be paid
prevailing wages fot apprentices in the trade.* Applenhceshlp standards are established by
the DIR Division of Apprenticeship Standards,% and ratios of apprentices to journey level
workers in a particular craft or trade on the public work are established by the particular
apprenticeship pro gram 6 Contractors must meet various requirements with regard to
employing apprentices, and the awarding body is required to include stipulations to that effect
in the contract.®’ ‘

School Facility Construction, Repairs and Funding

Beginning in 1947, the Legislature authorized the State Allocation Board to allocate funds for
building and repairing schools. Legislation enacted in the late 1940s and early 1950s
established a loan-grant program “to aid school districts of the State in providing necessary

% T abor Code sectlon 1771.6, subd1v131on (e).

57 Labor Code sectlon 1775

58 Labor Code section 1771.6, subd1v151on (e).

5 Proposition 47, approved by the voters at the November 5, 2002 statewide general election.
% Proposition 55, approved by the-voters at the March-2004 statewide direct primary electlon
6! Labor Code section 1771.7, subdivision (a). '

62 Labor Code section 1771.7, subdivision (e).

6 Proposition 1D, approved by the voters at the November 7, 2006 statew1de general election.
6 Labor Code section 1777.5, subdivisions (a) and (b).

% Labor Code section 1777.5, subdivision ().

66 Labor Code éection 1777.5, subdivision (g).

5 Labor Code.section 1777.5, subdivision (n).
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and adequate school sites and buildings for the pupils of the public school system... 68 The
State Department of General Services® administers and the State Allocation Board (SAB)
allocates and apportions the funds made available to the dlStI‘lCtS with priority glven to districts
where the children will benefit most from additional facﬂltles

The School Fac111t1es Act”! establishes a state program to prov1de state per pupil funding for
new constructlon and modermzatlon of existing school facilities’ to be administered by the
SAB.” : - -

The Education Code sets out requirements that potential school building sites must meet.™
Prior to commencing acquisition of real property for a new schoolsite or addition to an existing
schoolsite, the governing board of a school district is required to evaluate property at a }mbhc
hearing usmg the site selection standards established by the Department of Education.’
Moreover, in the exercise of its police power, the state may through legislative action control
the protection of public health, safety, and comfort in the erection of school buildings. 6 The
Department of General Services is generally required to supervise the design and construction
of any school building or the reconstruction or alteration of or addition to any school

" building.”” Nevertheless, whether a school district decides to engage in a project to construct a

- school building is within the discretion of its governing board.”

- Education Code section 17366 states the Legislature’s intent to-provide safe educational
. facilities for California schoolchildren as follows:

[TThe Legislature intends that the governing board of each school district
adopt a plan for the orderly repair, reconstruction, or replacement of
school buildings not repaired, reconstructed or replaced in accordance
with this article.

Whenever the structural condition of any school building has been examined by designated
entities or under the authorization of law and a report of the examination has been made to the
governing board showing the building is unsafe for use, the governing board is required to
immediately prepare an estimate of the cost necessary to make such repairs to the building(s)
as are necessary, or, if necessary, to reconstruct or replace the building so that the building

68 Eduéation Code sections 15700, et Seq.
% Education Code section 15702.
0 Bducation Code section 15704.
7 Education Code éections 17070.10 et 'seq.
"2 Title 2, Califomia Code of Regulations; section 1859.
» 3 Bducation Code section 17070.35.
" Education Code sections 17210, et seq.
75 Education, Code sections 17211 and 17251.
™8 Hail v. City of Taft (1956) 47 Cal.2d 177, 184.
-7 Education Code section 17280.
8 people v. Oken (195 8) 159 Cal.App.2d 456, 460.
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when repaired or reconstructed, or any building erected to replace it, shall meet such standards
of structural safety as are established in accordance with law.” Using the information from the
examination and report, the governing board is required to establish a system of priorities for
the repair, reconstruction, or replacement of unsafe school buildings. 80 If the governing board
of the school district complies with these provisions, no member of that governing board may
be held personally liable for injury to persons or damage to property resulting from the fact that
a school building was not constructed under the requirements of Education Code sections
17280 et seq.®!

Education Code section 17593 requires K-12 school districts to keep schools in repair:

The clerk of each district except a district governed by a city or city and
county board of education shall, under the direction of the governing
board, keep the schoolhouses in repair during the time school is taught
therein, and exercise a general care and supervision over the school
premises and property during the vacations of the school.

Education Code section 17565 requires the govermng board of any school district to “furmsh
repair, insure agamst fire, and in its discretion rent the school property of its districts.”

Education Code sect101_} 17002 defines “good repair” to mean:

[TThe facility is maintained in a manner that assures that it is clean, safe,
and functional as determined pursuant to an interim evaluation instrument
developed by the Office of Public School Construction. The instrument
shall not require capital enhancements beyond the standards for which the
facility was designed and constructed.

With regard to community college districts, Education Code section 81601 states:

The governing board of a community college district shall furnish, repair,
insure against fire, and in its discretion rent the school property of its
districts. .

Thus, both K-12 school districts and community college districts are required by statute to
repair the school property of their districts.

The Education Code provides for deferred maintenance ‘uudmg from the state, ona dollar-for-
-dollar matching basis, to K-12 school districts and community college districts.* Typical
deferred maintenance projects include roofing, plumbing, heating, air conditioning, electrical
and floor systems For K-12 school districts, an annual Basic Grant is prov1ded to districts for’
major repair or replacement listed on the district’s Five Year Plan, and an Extreme Hardship
Grant is provided in addition to the Basic Grant where a critical project must be completed

® Bducation Code section 17367.

8 Ibid

8! Education Code section 17371.

8 Education Code sections 17582-17588 and 84660.
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~ within one year for health and safety or structural reasons.”> Community college projects are
also subject to a five-year maintenance plan submitted to the Chancellor, and the Chancellor
allocates requested funding based on three criteria: 1) projects necessary to meet safety
requirements and to correct hazardous conditions; 2) scheduled maintenance necessary to
prevent substantially increased maintenance or replacement costs in the future; and 3) projects
necessary to.prevent disruption of instructional programs. 8.

- The Education Code authorizes the County Superintendent of Schools to provide for the
maintenance and repair of the property of school districts under his or her jurisdiction that
elect to take advantage of this service by paying into the school maintenance and repair fund
established for this purpose.”> The superintendent is authorized to hire labor for such
maintenance and repair:

The superintendent of schools of the county may employ such extra help
as is necessary to perform the labor for the maintenance and repair work,
as well as to provide for the supervision and transportation of the labor
together with the equipment and materials for the work. The cost price of
the maintenance and repair services to any school district is the original
cost thereof and in addition a sum sufficient to reimburse the county
superintendent of schools for all supervision, transportation equipment,
and other expenses, but the sum added shall not in any case exceed 10
percent of the cost of labor and supplies®~

Contracting for Public Works Projects

The Public Contract Code establishes contracting requirements for school districts and
community college districts.!” Depending on the purpose of the project and estimated dollar
amount, the district may be required to contract out to the lowest responsible bidder to
accomplish the project. The major requirements are outlined below.

The governing board of any school district or any community college district shall let any
contracts involving an expenditure of more than $50, 000% to the lowest responsible bidder,”

. for-any of the following: 1) the purchase of equipment, materials, or supplies to be furnished, ... .
. sold or leased to the district; 2) services, except construction services; or 3) repairs, including

8 Deferred Maintenance Program Handbook, prepared on behalf of the State Allocation Board
- by the Office of Public School Construction, June 2007, page 1.

b4 ‘California Code of Regulations, title 5, sections 57200 et seq.
8 Education Code section 1266
8 Education Code sectlon 1269.
87 Public Contract Code sections 20110 et seq. and 20650 et seq.

8 Adjusted annually for inflation pursuant to Public Contract Code sections 2011 1;
subdivision (d), and 20651, subdivision (d).

" ¥ The lowest responsible bidder shall provide.security as the board requires, or all bids shall |
_be rejected. (Pub. Contract Code, § 20111 and 20651.)
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maintenance,” that are not a public project as defined in section 22002, subdivision (c).’" %2

Any contract for a public project, as defined, involving an expenditure of $15,000 or more
shall be let to the lowest responsible bidder who shall give security as required by the board or
the board shall reject all bids.”

Notwithstanding the precedmg requirements in the case of an emergency when any repairs,
alterations, work, or improvement is necessary to any facility of the college or public schools
to permlt the continuance of existing classes; or to avoid-danger to life or property, the
governing board of a school district or community college district may, by unanimous vote,
with the approval of the county superintendent of schools, either: 1) make a contract in writing
or otherwise on behalf of the district for the performance of labor and furnishing materials or
supplies without advertising for or inviting bids; or 2) without regard to the number of hours
needed for the job, authorize the use of day labor or force account to carry out the proj ect.™

Moreover, the governing board of a school district or community college district may make
repairs alteration, additions, or painting, repainting, or decorating upon school buildings,
repair or build apparatus or equipment, make improvements on the school grounds, erect new
buildings, and pe1 form - mamtenance by day labor or by force account’> whenever the total

% Pyublic Contract Code sections 21115 and 20656 define “maintenance” as “routine,
recurring, and usual work for the preservation, protection, and keeping of any publicly owned
or publicly operated facility for its intended purposes in a safe and continually usable
condition for which it was designed, improved, constructed, altered, or repaired.” It includes
but is not limited to: “carpentry, electrical, plumbing, glazing, and other craftwork designed
consistent with the definition set forth above to preserve the facility in a safe, efficient, and
continually usable condition for which it was intended, including repairs, cleaning and other
operations on machinery and other equipment permanently attached to the building or realty as
fixtures.” It does not include, among other types of work: “janitorial or custodial services and
protection of the sort provided by guards or other security forces.” It further does not include
painting, repainting, or decorating other than touchup, but instead it is the intent of the

‘- Legislature that such activities be controlled directly by the provisions of sectlon 20114 or -
20655. : :

?! Public Contract Code sections 20111, stibdrvision (a), and 20651, subdivision (a).

?2 Section 22002, subdivision (c) defines “public project” as:

(1) Construction, reconstruction, erection, alteration, renovation, improvement, demolition,
and repair work involving any publicly owned, leased, or operated facility.

(2) Painting or repainting of any publicly owned, lease, or operated facility.

(3) In the case of a publicly owned utility system, “public project” shall include only
construction, erection, improvement, or repair of dams, reservoirs, powerplants, and electrical
transmission lines of 230,000 volts and higher. '

% Public Contract Code sections 20111, subdivision (b), and 20651, subdivision (b).
% public Contract Code sections 20113 and 20654,

% In the context of the CPWL, work done by “force account” means work done by the local -
agency’s own employees as distinguished from work performed pursuant to contract with a
commetcial firm for similar services. (70 Ops.Cal.Atty.Gen. 92, 97 (1987).)
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number of hours on the job does not exceed 350 hours; for any school district having an
average daily attendance of 35,000 or more, or for any community college district whose
number of full-time equivalent students is 15,000 or greater, the governing board may perform
the above activities by day labor or force account whenever thie total number of hours on the
job does 9%0t exceed 750 hours or when the cost of material for the job does not exceed

- $21,000. : :

The Unzform Public' Construction Cost-Acc.ountimz Act { UPC'CAA)9 7

The Uniform Public Construction Cost Accounting Act was enacted to “promote uniformity of
the cost accounting standards and bidding Frocedures on construction work performed or
contracted by public entities in the state.”® The Act provides for developing such cost
accounting standards by the California Uniform Construction Cost Accounting Commission,
and an alternative method for the bidding of public works projects by public entities.”® A
public agency whose governing board has by resolution elected to become subject to this Act
 may use its own employees to perform projects of $30,000 or less. 100

' Test Claim Statutes, Regulatiohs and Alleged Executive Orders .

Statutes

_ The test claim statutes encompass changes to the CPWL in the Labor Code beginning-in 1976.
_.Tlle relevant provisions are summarized below. :

Labor Code Sections 1720, 1720.2 and 1720.3: New types of public works projects were
added with these sections:

= Section 1720 was modified to add public transporta’uon demonstration projects, design
and preconstruction, including land surveying, 19" and installation projects.

? Public Contract Code sections 20114 and 20655.
57 Public Cont1act Code sections 22000 et seq

%8 Pubhc Contract Code sect1on 22001

O bid.

1% pyblic Contract Code section 22032; prior to J anuary 1, 2007, the dollar limit for public
projects that could be performed by the district was $25,000.

1 Design and preconstruction was added by Statutes 2000, Chapter 881. The Senate Rules
Committee Analysis stated that the bill codified current DIR practice and regulation by
including construction inspectors and land surveyors among those workers deemed to be
employed upon public works and by insuring that workers entitled to prevailing wage during
the construction phase of a public works project will get prevailing wage on the design and
pre-construction phases of a project. (Senate Rules Committee, Office of Senate Floor
Analyses, SB 1999, August 29, 2000, page 2.) On June 9, 2000, the DIR issued a decision
(Public Works Case No. 99-046) finding that construction inspectors hired to do inspection for
compliance with applicable building codes and other standards for a public works project were
deemed to be employed upon public works and therefore entitled to prevailing wage. This
DIR decision was the subject of a lawsuit, City of Long Beach v. Department of Industrial
Relations (2004) 34 Cal.4th 942, which held that even though the DIR had interpreted
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»  Section 1720.2 was amended to include projects done under private contract where the
property subject to the contract is privately owned but upon completion of the
construction work more than 50 percent of the property is leased to the state or a
political subdivision for its use, and the construction work is performed according to
plans or specifications furnished by the state or a political subdivision with a lease
agreement that is entered into between a lessor and the state or political subdivision as

~ lessee, during or upon completion of the project. -

» Section 1720.3 was amended to include the 1emoval of refuse from the public works
construction site.

Labor Code Section 1726: A requirement was added for the awarding body, which was
already required to “take cognizance” of violations, to promptly report suspected violations to
the Labor Commissioner. The section was further amended to state that if the awarding body
determines as a result of its own investigation (under a Labor Compliance Program) that there
has been a violation and withholds contract payments, the Labor Compliance Program

procedures in section 1771.6 shall be followed.

" Labor Code Section 1727: This section was amended to state that if the awarding body has not

retained sufficient money under the contract to satisfy a civil wage and penalty assessment
based on a subcontractor s violations, the contractor is required to withhold money upon
request of the Labor Commissioner and transfer that money to the awarding body. In either
case, the awarding body is limited to disbursing such withheld assessments until after receipt of
a final order that is no longer subject to judicial review.

Labor Code Section 1735: This section, as added and amended, prohibits discrimination on
public works employment for specified categories of persons, and every contractor violating
the section is subject to all the penalties imposed for violations of the chapter.

Labor Code Sections 1733, 1741, 1742, 1742.1 and 1743: These sections provide for an
administrative process to challenge wage and penalty assessments as set forth:

* Section 1733, relating to court challenges to wage and penalty assessments, was
repealed since a new administrative procedure was established.

= Section 1741 established that the Labor Commissioneér, after an investigation, shall
issue a‘civil wage and penalty assessment on contractors and/or subcontractors that
violate the CPWL, and sets the procedures for issuing the assessment.

» Section 1742 provided that contractors or subcontractors may obtain review of a civil

wage and penalty assessment by the Labor Commissioner, and established procedures
-and additional appeal provisions. The hearing is conducted before the DIR Director

with an impartial hearing officer until January 1, 2009; thereafter the hearing is
conducted by an administrative law judge. Subdivision (f) provides that the awarding
body that has withheld funds in response to a civil wage and penalty assessment, upon
receipt of the final order, shall remit withheld funds to the Labor Commissioner.
Subdivision (g) provides that the section is the exclusive remedy for review of a civil

preexisting statute to include the pre-construction activities as public works and argued that the
new statute merely clarified existing law, the Supreme Court found the change in the statute
opelated prospectively only.
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wage and penalty assessment by the Labor Commissioner or the awarding body when
it acts under a Labor Compliance Program pursuant to section 1771.5.

= Section 1742.1 established procedures to allow for the contractor or subcontractor to
meet with the Labor Commissioner to settle a dispute over the civil wage and penalty
assessment without the need for formal proceedings. Additional procedures were
established to require the awarding body, when enforcing under a Labor Compliance
- Program, to afford the contractor or subconiractor, upon request of such contractor or
subcontractor, the opportunity to meet with the awarding body to attempt to settle any
dispute without the need for formal proceedings.

= Section 1743 provided that the contractor and subcontractor shall be joint and severally
liable for all amounts due pursuant to a final order, but the Labor Commissioner shall
first exhaust all reasonable remedies to collect the amount due from the subcontractor
before pursuing the claim against the contractor.

Labor Code Section 1750: This section allows the second lowest bidder a right of action
- against a successful bidder, when the successful bidder has violated the Unemployment B
. Insurance Code. It does not require any activities of awarding bodies. S

. Labor Code Sections 1770, 1773, 1773.1, 1773.2. 1773.5 and 1773.6: These sections wete

"~ amended to require the Director of the Department of Industrial Relations to determine the
= general prevailing rate of per diem wages, using specified criteria, rather than the pre-1975 — -

requirement of having this responsibility rest with the awarding body. Section 1773.2 was thus
amended to remove the requirement that the awarding body annually publish prevailing wage
rate determinations in the newspaper. Section 1773.5, which previously gave the Director of
DIR authority to establish rules and regulations, was amended to add “including, but not

- limited to, the responsibilities and duties of awarding bodies under this chapter.”

Labor Code Section 1771: Th15 section was amended to estabhsh the threshold dollar amount
. for contracts subject to prevailing wages at $1,000.

Labor Code Sections 1771.5, 1771.6 and 1771.7: These new sections established the ability of
an awarding body to elect to initiate and enforce a Labor Compliance Program (LCP) In
exchange, payment of prevalhng wages is not required for any public works project of $25,000
or less when the prolect is for construction, or for any public works project of $15,000 or less
when the project is for alteration, demolition, repair or maintenance work. An awardlng body
that establishes an LCP is also allowed to keep any fines or penalties. assessed when it takes
enforcement action. As part of its duties as an LCP; the awarding body is required to do the
following: 1) place appropriate language concerning CPWL in all bid invitations and public
works contracts; 2) conduet a prejob conference with the contractor and subcontractors to
discuss federal and state labor law requuements applicable to the contract; 3) review and audit
payroll records (that the contractor is required to keep) to verify compliance with CPWL;

4) withhold contract payments when payroll records are delinquent or inadequate; and

5) withhold contract payments equal to the amount of underpayment and applicable penalties
when, after investigation, it is established that underpayment has occurred. A confractor may
appeal an enforcement action by a political subdivision to the Director of DIR.

Section 1771.6 was repealed and added to establish notice and withholding procedures for an
awarding body that elects to enforce the CPWL under an LCP.
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Section 1771.7 was repealed and later added to require that an awarding body that chooses to
- use funds derived from either the Kindergarten-University Public Education Facilities Bond
Act of 2002 or 2004 for a public works project shall initiate and enforce, or contract with a
third party to initiate and enforce, an LCP with respect to that public works project. The
provision applies to public works that commence on or after April 1, 2003. -

Any awarding body choosing to use such bond funds is required to make a written finding that
" the awarding body has initiated and enforced, or has contracted with a third party to initiate
and enforce, the Labor Compliance Program. If the awarding body is a school district, the
governing body of that district shall transmit to the State Allocation Board a copy of the
finding. Ifthe awarding body is a community college district, that awarding body shall
transmit a copy of the written finding to the Director of the Department of Industrial Relations.

Labor Code Section 1772: This section, which existed prior to 1975, establishes that workers
employed by contractors or subcontractors in the execution of any public works project are
deemed to be employed on the public work.

Labor Code Section 1775: This section was amended to increase penalty amounts assessed by
the Labor Commissioner to be paid by contractors and/or subcontractors foi violationis of the
requirement to pay prevailing wages, and to delete a requirement that the awarding body
provide notice to a worker making a wage claim that there is insufficient money available from
the contractor to pay such claim. Additionally, the section 'was changed to extend to
subcontractors the liability for insufficient wage payments, and to require contractors to
withhold monies due a subcontractor for such insufficient payments that are the subject of a
claim filed with the Division of Labor Standards Enforcement.

Labor Code Section 1776: This section was amended to expand the requirements for
contractors and subcontractors to keep certified payroll records for public works projects and
furnish copies of those records to the awarding body, the Division of Labor Standards
Enforcement, or the Division of Apprenticeship Standards. The amendments also require that
copies of such payroll records be made available to the public through the awarding body, the
Division of Labor Standards Enforcement or the Division of Apprenticeship Standards (but not
by the contractor or subcontractor); if the records have not already been made available to

those entities, then the requesting party is required to reimburse the costs of preparatlon by the . .

contractor, subcontractors and the entity through which the-request was:made,  Any.records.
made available to the public must be marked or obliterated to prevent disclosure of an
individual’s name, address or social security number. Any records made available to a joint
labor-management committee must be marked or obliterated to prevent disclosure of an
individual’s social security number. The body awarding the contract is required to place
stipulations to effectuate these provisions in the contract. In addition, the Director of the

~ Department of Industrial Relations was required to adopt regulations consistent with the
California Public Records Act and the Information Practices Act of 1977 governing release of
the records including establishment of reasonable fees to be charged for reproducing coples of
the records. :

Labor Code Section 1777.1: This section was added and amended to deny a contractor or
subcontractor the ability to bid on or be awarded a contract for a public works project, or
perform work as a subcontractor on a public works project, when the contractor or
subcontractor is found by the Labor Commissioner to be in violation of prevailing wage
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requirements with intent to defraud or in willful violation of the requirements. The section
was also modified to require the Labor Commissioner to semi-annually publish and distribute
to awarding bodies a list of contractors who are ineligible to bid on or be awarded a public
works contract, or to perform work as a subcontractor on a public works project.

Labor Code Sections 1773.3, 1777.5, 1777.6 and 1777.7: These sections generally address

~ apprenticeship requirements that must be met by contractors, and penalties that may be

-assessed for violation of those requlrements Section 1773.3, a renumbered version of pre-
1975 Labor Code section 3098, requires an awarding body whose public works contract will
employ apprentices to send a copy of the award to the Division of Apprenticeship Standards
within five days of the award.

Labor Code Sections 1812 and 1813: These provisions, which existed prior to 1975, deal with
contractor violations of the 8-hour work day limit and 40-hour work week limit. Section 1813
requires the awarding body to cause stipulations regarding these requirements to be placed in
the contract, to take cognizance of violations and to report such Vlolatlons to the Division of
Labor Standards Enforcement. ~

" Labor Code Section 1861: This section, which ex1sted prior to 1975, 1equ1res contractorsto
sign and file with the awarding body a certification that the contractor w111 provide workers’
compensation or equivalent insurance.

Pu_bhc Contract Code Section 22002 (previously section 21002): -For purposes of contracting
by public agencies and school districts, this section added a definition of “public project:”

(1) Construction, reconstruction, erection, alteration, renovation,
improvement, demolition, and repair work involving any publicly owned,
lease, or operated facility.

(2) Painting or repainting of any pubhcly owned, leased, or operated
facility.

(3) Construction, erection, improvement or repair of dams, reservoirs,
powerplants and electrical transmission lines of 230, 000 volts or hlgher
that are publicly owned ut1hty systems.

- “Public project” does not include maintenance work; for purposes of the section, ' mamtenance :
work” includes: R .

(1) Routine, recurring, and usual work for the preservation or protection of
any publicly owned or publicly operated facility for its intended purposes.
(2) Minor repainting. .

(3) Resurfacing of streets and h1ghways at less than one inch.

4 Landscape maintenance, including mowing, waterlng, trimming,
pruning, planting, replacement of plants and servicing of irrigation and
sprinkler systems.

For purposes of the chapter, “facility” is defined as any plant, bulldlng, structure ground
facility, publicly owned utility system as limited above, real propelty, streets and highways, or
other pubhc Work improvement, :
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Regulations :

California Code of Regulations, Title 8, sections 16000 through 17264, as pled in the test
claim, implement and make specific the statutory provisions cited above.

Alleged Executive Orders '

School Facility Program Substantial Progress and Expendttui e Audit Guide (May 2003):
‘This document, prepared by the Department of General Services® Office of Public School
Construction (OPSC), was developed to assist school districts in meeting program reporting
requirements for the School Facilities Program (SFP).

Section 3.9 of the document states that for SFP projects that require the district to implement a
Labor Compliance Program, the district must submit a copy of the Department of Industrial
Relations approved Labor Compliance Program to which the project conformed and, if
applicable, a copy of the third party provider contract. The district must also be prepared to
submit, upon request: 1) all bid invitation and contracts that must contain language alluding to
Labor Code section 1770 through 1780 compliance and verification; 2) evidence that a pre-job
conference was conducted with the contractor and subcontractor-and that the district enforced
the requirements as set in Labor Code section 1770 through 1780; and 3) evidence of weekly
submittals of certified copies of payroll for all contractors and subcontractors. If the district
uses its own employees to implement and administer the Labor Compliance Program, the
district must account forthe name of the district employee performing the Labor Compliance
Program duties, the salary and benefits of that employee including transportation costs, and a
spec1ﬁc breakdown of hours spent by project subject to the Labor Compliance Program
requirements.

AB 1506 Labor Compliance Program Guidebook (F ebruary 2003): The guidebook was
issued by the DIR to address newly enacted Labor Code section 1771.7. Page 3 of the
document states:

This guidebook was prepared by the [Division of Labor Standards

Enforcement] and knowledgeable individuals in the private and public

sector with a wide range of experience in school district issues, .
~ construction projects, public works and.labor compliance. This guidebook
was intended to facilitate requests to the DIR director from awarding
bodies seeking approval of their own LCPs to conform to the requirements
of Labor Code section 1771.7. '

This guidebook is not intended to be used as a substitute for the full text of
statutes and regulations which comprise the prevailing wage system, or the
continually developing body of law which prevailing wage enforcement
has generated over the past six decades and will continue to generate in
the future. Rather, this information should be viewed as a framework for
implementation of an effective LCP designed to enforce prevailing wage
requirements consistent with the practice of DLSE. =

The guidebook summarizes the relevant provisions of the Labor Code and Title 8, California
Code of Regulations, provides instructional materials and practical advice for implementing an
LCP, identifies contact and resource information, includes appendices with recommended
forms, commonly used terms and a checklist of labor law requirements.
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Antioch Unified School District Labor Compliance Program (January 17, 2003): This
document was provided as an example of a recently approved LCP, and the DIR stated in its
transmittal of the document that Antioch’s LCP manual “could be a model for other districts
because it contains the most up-to-date information about comphance with labor standards on
public works projects.”

Prtor Test Claim.

On December 6, 2007, the Commission heard and denied the Pr evazlzng Wages (03 TC-1 3) test
claim, filed by the City of Newport Beach. This test claim alleged various changes to the
CPWL, but was applicable only to local agencies and did not show that the underlying
decisions to undertake public works projects subject to the CPWL are mandated by the state.
The Statement of Decision found the following:

The provisions of the CPWL are only applicable when a local agency
contracts with a private entity to carry out a public works project. The test
claim statutes and regulations modified several provisions of the CPWL,

- -and local agencies that contract out for their public works projects are
affected by these changes. However, the cases have consistently held that
when a local agency makes an underlying discretionary decision that
triggers mandated costs, no state mandate is imposed.

Public works projects can arise in a myriad of ways, but there is no

evidence in the record or in law to demonstrate that the test claim statutes

and regulations legally or practically compel a local agency to undertake a

public works project, with a private contractor, subject to the CPWL. In

fact, like the exercise of eminent domain in City of Merced, the local
agency has discretion to undertake public works projects. The courts have
underscored the fact that a state mandate is found when the state, rather
than a local official, has made the decision that requires the costs to be
incurred. Therefore, the Commission finds that the test claim statutes and
regulations do not mandate a new program or higher level of service, and -
thus do not impose a 1e1mbursable state-mandated program on local

agenc1es w1th1n the meamng of artlcle XIII B section 6,

.—Clalmant’s Position’

Claimant asserts that the test claim statutes and regulations result in school districts and

~ community college districts incurring costs mandated by the state by creating new state-

mandated duties related to the uniquely governmental function of providing for public works.

-When contracting with third parties for public works as an awarding body, school districts,

county offices of education and community colleges are required to do the following:

1. Obtain the applicable general prevailing rate of per diem wages from the Director of
Industrial Relations before awarding a contract for public works, pursuant to Labor -
Code section 1773 and Title 8, California Code of Regulations, section 16202.

2. Ensure that the correct prevailing wage rates have been determined by the Director
of Industrial Relations, pursuant to Title 8, California Code of Regulations, - - -
section 16204, : :
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. Request from the Director of Industrial Relations a coverage determination

regarding a specific project or type of work to be performed, pursuant to Title 8,
California Code of Regulations, section 16001,

File a petition for review of a detenmnatlon of the D1rector of Industrlal Relations
of any rate or rates, pursuant to T1tle 8, California Code of Regulations,
sectlon 16302.

Appeal an incorrect determlnanon made by the Director of Industrial Relatlons
pursuant to Labor Code section 1773.4 and Title 8, California Code of Regulations,
section 16002.5.

Pursuant to Labor Code section 1773.2, include a statement of prevailing rates of
per diem wages in the call and advertisements for bids, the bid specifications and in
the public works contract itself, or, in lieu of those requirements, the district may
include in the call for bids, bid specifications and the contract itself a statement to
the effect that copies of the prevailing rate of wages are on file in its principal
office, and in that case the district must post the statement of prevailing wages at all

_ job sites.

Maintain records of ineligible contractors and subcontractors and refuse to grant
them public works projects of the district, pursuant to Labor Code section 1777.1

~ and Title 8, California Code of Regulations, sections 16800 through 16802.

10.

1.

12,

Send copies of all awards to the Division of Apprenticeship Standards and notify
the Division of any discrepancies, pursuant to Labor Code section 1777.3.

Inspect and audit payroll records of contractors and subcontractors working on
district public works projects, when necessary or requested by the Director of
Industrial Relations, pursuant to Labor Code section 1776.

Obtain and provide copies of the payroll records of the contractors and
subcontractors working on district public works projects, when requested by
appropriate parties; the records provided are required to be marked or obliterated to
prevent disclosure of an individual’s name, address and social security number,

“pursuant to Labor Code section 1776 and Title 8, California Code of Regulations,

section 16402,

Pay the reasonable fees of a third party When contracting with that third party to
initiate and enforce a Labor Compliance Program (L.CP), pursuant to Labor Code
sections 1771.5 and 1771.7. '

For works commencing on or after April 1, 2003, oversee compliance with all the
requirements of Labor Code sections 1771.5 and 1771.7, Title 8, California Code of
Regulations, sections 16425 through16439, and Chapters 2, 3 and 5 of the AB 1506
Labor Compliance Program Guidebook (“Program Guidebook™) when contracting
with a third party to initiate and enforce an LCP, including but not necessarily
limited to the withholding of contract payments and collecting and disbursing

penalties and wages at the direction of the third party LCP.
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13.

14.

15.

- 16
- -with a third party to initiate and enforce, an LCP as described in Labor Code

Pursuant to Title 8, California Code of Regulations, section 16426, subdivision (a),
when seeking approval of an LCP, submit evidence of the district’s ability to
operate its LCP and offering evidence on the following factors:

a. Experience and training of the awardlng body’s personnel on public works labor
comphance issues.

b. The average number of public works contracts the ‘awarding body annually
administers. :

c. Whether the LCP is a joint or cooperative venture among awarding bodies, and
how the resources and expanded respon51b111tles of the LCP compare to the
awarding bodies involved.

d. The awar ding body’s record of taking cogmzance of Labor Code violations and
withholding in the preceding five years.

e. The availability of legal support for the LCP.

f. The availability and quality of a manual outlining the- resp01151b1htles and-
procedures of the LCP to the awarding body.

g. The method by which the awarding body will transmit notices to the Labor -

Commissioner of willful violations as defined in Labor Code qu_tjgp 1777.1,

subdivision (d).

Complete a request for approval deemed by the Director of DIR to be deficient, or
make other corrections as required, and resubmitting the request for approval of a
LCP, pursuant to Title 8, California Code of Regulations, section 16426,
subdivision (b).

Submit a request for an extension of an LCP at least 30 days prior to the
anniversary date of the initial approval, pursuant to Title 8, California Code of
Regulations, section 16426, subdivision (c).

Make a written finding that the district has initiated and enforced, or has contracted

section 1771.5, subdivision (b), pursuant to Labor Code section 1771.7;~ - --
subdivision (d)(1). Transmit a copy of such written finding for school districts to
the State Allocation Board, in the manner determined by that board, pursuant to
Labor Code section 1771.7, subdivision (d)(2)(A). Transmit a copy of such written

- finding for community college districts to the Director-of DIR, in the manner

17.

determmed by DIR, pursuant to Labor Code section 1771.7, subdivision (d)(3)

Comply with all the requirements of an LCP when initiated and enforced by the
district, pursuant to Labor Code sections 1771.5 or.1771.7 (for works commencing
on or after April 1, 2003), Title 8, California Code of Regulations, sections 16425
through 16439, and Chapters 2, 3, and 5 of the Program Guidebook. These
requirements include:

a. Place in all bid invitations and public works contracts appropriate language
' concerning the requirements of the prevailing wage laws comprising Labor
Code sections 1720 through 1861. :
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-..18,
. Notice of Withholding of Contract Payments using the form found in Appendix 2

h.

Conduct a pre-job conference with the contractor and the subcontractors to
discuss federal and state labor requirements applicable to the contract.

Project contractors and subcontractors shall maintain and furni-sh at a
designated time, a certified copy of each weekly payroll contalnmg a statement
of compliance signed under penalty of perjury. '

Review and, if appropriate, audit payroll records to verify comphance with
prevailing wage laws. These investigations shall be conducted by momtormg
certified payroll records, investigating complaints from workers, and monitoring
agencies and contractors, pursuant to the Program Guidebook, Chapter 4, Parts
(A) and (B). Upon conclusion of the audit, prepare audits and findings and
obtain the approval of recommended forfeitures from the Labor Commissioner.

Withhold contract payments when payroll records are delinquent or inadequate.

Withhold contract payments equal to the amount of underpayments and
applicable penalties when, after investigation, it is established that
underpayment has occurred. Withhold contract payments when payroll records
are delinquent or inadequate, pursuant to Chapter 3 of the Program Guidebook.

Serve on the contractor, any affected subcontractor, and any bonding company
issuing a bond securing the payment of wages, a Notice of Withholding of
Contract Payments using the form attached in Appendix 2 of the Program
Guidebook.

Mail a notice to DIR on a form titled Notice of Transmittal, found in
Appendix 3 of the Program Guidebook, pursuant to Chapter 4 of the Program
Guidebook.

When a party requests review, mail a form titled Notice of Opportunity to
Review Evidence, found in Appendix 4 of the Program Guidebook, pursuant to
Chapter 4 of the Program Guidebook.

Provide contractors and subcontractors, bonding companies and sureties with

of the Program Guidebook, when minimum wage law violations are discovered by -
the district, pursuant to Labor Code section 1771.6 and Title 8, California Code of

Regulations, section 17220. The notice shall be in wrltmg and include the

following information:

" a.
b.

a description of the nature of the viclation and basis for the notice;

the amount of wages, penalties and forfeitures due, including a specification of
amounts that have been or will be withheld from available contract payments, as
well as all additional amounts that the enforcing agency has determined are due,
including the amount of any liquidated damages that potentially may be
awarded under Labor Code section 1742.1, usmg the form found in Appendix 4
of the Program Guidebook;

the name and address of the office to whom a Request for Review may be sent; -

26 , 01-TC-28 Prevailing Wage Rate
Proposed Statement of Decision
January 2009




d. information on the procedures for obtaining review of an Assessment or a
Notice of Withholding of Contract Payments;

e. notice of Opportunity to request a settlement meeting under Title 8 California
Code of Regulations, section 17221; and

f. astatement appearing in bold, or another type face that makes it stand out from
other text, to the effect that failure to submit a timely request for review will
result in a final order that is binding on the contractor and subcontractm and on
the bonding company.

19. Complete and mail a Notice of Transmittal, as found in Appendix 3 of the Program
Guidebook, to the DIR to begin the administrative review process.

20. Defend Notices to Withhold Contract Payments in administrative review
proceedings and in court, pursuant to Chapter 4, paragraph iv(d) of the Program
Guidebook.

~ 21, Pursuant to Chapter 6 of the Program Guidebook, when investigating worker 7

compleunts ‘of underpayment of prevailing wage rates: a) gather supporting
documents from all available sources and analyze them for authenticity; and b)
conduct a complete certified payroll record and/or project audit. This includes
reviewing certified payroll records for errors, inconsistencies, discrepancies,
falsification, misclassification, under-reporting, and any other omissions that render
the records inaccurate where needed by comparing the inspector of records’ daily
log with all available records.

22. Pursuant to Chapter 6 of the Program Guidebook, conduct 1nvest1gatlons on an as-
needed basis by:

a. Calculating back wages and penalties.
b. Reviewing findings with the contractor and any subcontractor.

c. Writing a complete summary of the investigation with a statement of findings
~ and recommended action for submission to DIR’s Division f Labor Standards
Enforcement fo1 approval of w1thhold1ngs

d. Conduetmg settlement negotiations.
Testifying on behalf of the school district in appeal hearings and litigation.

f. Attendmg pre-bid and _]Ob start meetings and: monitoring active construction
proj ects : '

g. Interviewing workers to validate coinplaints.

23. Pursuant to Chapter 9 of the Program Guidebook, conduct audits on a random or as-
needed basis, to include comparing certified payroll records to source documents
such as front and back copies of canceled checks, time cards, copies of pay check
stubs, payroll registers, personnel sign in sheets, daily logs and any other document
which authenticates or corroborates that which has been reported.

24. Pursuant to Chapter 9 of the Program Guidebook, prepare cases and documentatlon
to include:
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25.

26.

Copies of workers” complaints,

Copies of all correspondence to the contractor.

ISR

Certified payroll records.

/o

Inspector’s daily log.

1

Correct prevalhng wage determination and apphcable increases.

)

Scope of work for trade classifications used.

g. Tabulation of bids.

h. Notice to proceed.

i. Notice of Completion (if applicable).

j.  Surety company information.

k. Contractor’s previous record of violations (if applicable).

1. .. The Notice of-Withholding of Contract Payments (i_f.applicabie).

m. Release of Notice of Withholding of Contract Payments (if applicable).
n. Memo(s) to file.

‘Pursuant to Section3.9 of the School Facility Program Substantial Progress and

Expenditure Audit Guide (“Audit Guide™), in the event of any postaward audit of a
school district by the State Allocation Board, pursuant to Labor Code section
1771.7, subdivision (d)(2)(C), submit a copy of the DIR approved LCP to which the
project conformed and a copy of any third party provider contract.

Pursuant to Section 3.9 of the Audit Guide, at the time of an OSPC audit, be
prepared to submit, upon request, the following:

a. All bid invitations and contracts that must contain language alluding to Labor
. Code sections 1770 through 1780 comphancc and verification.

~ b. Evidence that a pre-job conference was conducted with the contractor and

27.

28.

. .Subcontractor and that the district enforced the 1equ1rements as set forth in
Labor Code sections 1770 through 1780.

c. Evidence of weekly submittals of certified copies of pay1olls for all contractors
and subcontractors. :

Pursuant to Section 3.9 of the Audit Guidc, if a-d_i'strict elecfs to use its own
employees for its LCP, provide the following additional information:

a. The name of the district employee performing the LCP duties.
b. The salary and benefits of the employee including transportation costs. '

c. A specific breakdown of hours spent by project subject to the LCP
requirements.

Report any suspected violations of the prevailing wage laws to the Labor
Commissioner, pursuant to Labor Code section 1726.
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- 29. Withhold contract payments for underpaid wages and for penalties when, through

the district’s own investigation, the district determines a violation of prevailing
wage laws has occurred, pursuant to Labor Code section 1726.

30. Withhold amounts necessary to satisfy Civil Wage and Penalty Assessments issued

31.

32.

by the Labor Commissioner, pursuant to Labor Code section 1727.

Retain amounts w1thheld to satlsfy a Civil Wage and Penalty Assessment until
receiving a final order no longer subject to judicial review, pursuant to Labor Code
section 1727.

After July 1, 2001, comply with all due process requirements for the benefit of
contractors and subcontractors when amounts are withheld pursuant to a Civil Wage
and Penalty Assessment or a Notice of Withholding of Contract Payments,
including the providing of proper and timely notices, allowing review of evidence
relied upon, appearance and participation at hearings and the appeals therefrom,
pursuant to Labor Code section 1742 and Title 8, California Code of Regulations,

- section 17220.

33,

34.

35.

3'_6.-

After July 1, 2001, respond to pet1t1ons for writs of mandate filed by contractors 7
and subcontractors seeking review of orders of the Labor Commissioner, including
the retention of counsel to file timely responses, participating in pre-trial discovery

~matters, the trial of the cause, pre-ttial and post-trial briefing, and the preparation of

ﬁndlngs and judgment, pursuant to Labor Code section 1742.

Grant and participate in settlement meetings requested by contractors or
subcontractors in an attempt to settle any disputed issue before formal hearing
procedures, pursuant to Labor Code section 1742.1 and Title 8, California Code of
Regulations, section 16413.

As a necessary party, appear and participate in legal proceedings resulting from any
action against contractor or subcontractor filed by a joint labor-management
committee for fa11u1e to pay prevailing wages, pursuant to Labor Code section
1771.2.

Furnish coples of payroll records of a contractor or subcont1 actor to a joint labor-
management committee, when requested, obliterated only to prevent disclosure of
social security numbers, pursuant to Labor Code section 1776.

The original claimant on this claim, Clovis Unified School District, estimated that the district
has incurred, or will incur, in excess of $200 in staffing and other costs in excess of revenues

- annually, for the period from July 1, 2000 through June 2002, to implement the new duties -
mandated by the state, for which the district has not been reimbursed by any federal, state, or
local government agency, and for which it cannot otherwise obtain reimbursement. In an
amendment filed on July 31, 2003, page 7 of the Second Declaration of William McGuire

states:

To the extent that Clovis Unified School District commences a public
works project subject to Labor Code Section 1771.7, it is estimated that
“Clovis Unified School District will incur in excess of $1,000, annually, in
staffing and other costs to implement these new duties mandated by the
state for which the district will not be reimbursed by any federal, state, or
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local government agency, and for which it cannot otherw1se obtain
reimbursement.

In that amendment, an additional declaration was provided by Thomas J. Donner from the
Santa Monica Community College District alleging costs mandated by the state.

On September 2, 2008, Grossmont Union High School District filed a declaration from

Scott H. Patterson, Deputy Superintendent, Business Services, for the district estimating costs
in excess of $1000 for fiscal years 2001-2002 and 2002-2003 to implement the duties -
described above.

On December 2, 2008, Grossmont Union High School District filed comments to the revised
draft staff analysis. These comments are addressed, as necessary, in the following analysis.

Position of Department of Finance

The Department of Justice filed comments on behalf of the Department of Finance, generally

stating that the test claim statutes do not impose a new program or higher level of service on

school districts or commumty college districts since there is no reimbursable mandate for costs -

- of programs or setvices incurred as a result of the exercise of local discretion, citing City of

Merced v. State of California (1984) 153 Cal.App.3d 777, 783. The Department then provides

a specific response to each claim; those responses are addressed, as necessary, in the following
analysis.

With regard to the test claim amendment addressing Labor Code section 1771.7, the
Department states the section does not create a state mandate because districts voluntarily
participate in the underlying program, i.e., the construction of schools with state bond money,
citing Department of Finance v. Commzsszon on State Mandates (2003) 30 Cal. 4% 727, 740.
Even assuming there was a mandate, the Department points out that the state has provided
additional funds for the costs of LCPs, and LCPs also generate revenues and costs savings.
The Department argues that the claimant has not shown that it has any costs above these
additional funds, revenues and cost savings.

The Department concurred with the draft staff analysis and made the following additional
comments: S

[W]e note that the State School Deferred Maintenance Pro gram ( Education Code
section 17582, et seq.) and the Community Colleges Facility Deferred
Maintenance and Special Repair Program (Education Code section 84660 et seq.)
provide State-matching funds, on a dollar-for-dollar basis, to assist school and
community college districts with expenditures for major repair or replacement of
existing school building components. Therefore, any projects funded through the
State School Deferred Maintenance Program or the Community Colleges Facility
Deferred Maintenance and Special Repair Program would have received funding
to cover the State’s share of any related costs resulting from the activities as
recommended by the Commission to be a reimbursable state-mandated program -
on pages 70-71 of the draft staff analysis. We suggest the Commission consider
the availability of funding provided from the State School Deferred Maintenance
Program and the Community Colleges Facility Deferred Maintenance and Special
Repair Program to school districts and community colleges as offsetting revenues,
should the Commission adopt a decision finding a reimbursable mandate.
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These comments are addressed, as necessary, in the following analysis.
Position of Department of Industrial Relations (DIR)

The DIR states that, since 1975, the state has taken on more of local agencies’ historic
responsibilities for determining and enforcing prevailing wages to make the prevailing wage
duties clearer and less onerous, and leaving behind only minimal recordkeeping tasks. This
type of shift from local agencies to the state does not trigger reimbursement under the .
requirements of article XIII B of the California Constitution. DIR points out that to the extent
there has been any expansion in the scope of public works, the consequent obligation to pay
prevailing wages directly affects private contractors and only indirectly affects local
governments. DIR then provides specific responses to each claim, which are addressed, as
necessary, in the following analysis.

In additional comments, DIR applies the principles of the Department of Finance v.
Commission on State Mandates (Kern High School District) case to the test claim, concluding
- that claimant has not met its burden of showing districts are compelled to participate in the
undeﬂymg programs, i.e., either engage in construction of school facilities or engage in such
projects via contract. DIR further notes that state funding for school construction is already

. provided through the State Allocation Board, which allocates money to districts based on

- formulas that pay between 40% to 80% of the cost of construction. DIR argues that the
claimant has not made a credible case that such funding does not take care of whatever costs
they have incurred.

With regard to the test claim amendment addressing Labor Code section 1771.7, the DIR states
that no reimbursement is required because the newly created LCPs are voluntary programs for
local school districts, and districts already receive state construction bond funding for their
activities from the State Allocation Board. DIR further points out that district LCPs also are
allowed to retain any penalties assessed and collected while enforcing the CPWL.

The DIR filed comments on the draft staff analysis stating that:

» Any mandate that exists is so negligible as to not require subvention pursuant to Kern
High School District, since partial state funding already exists for maintenance and -
repair projects in school districts and community college districts, and such fundmg can
be used for the newly mandated tasks. e e RITLT

» Retaining certified payroll records for six months at most results in a negligible
increase in levels of service, which should be considered de minimis.

‘= - Inserting a clause in public works contracts pursuant to Labor Code section 1776,
subdivision (h), at most results in a neghglble increase in levels of service.

» Retaining contract payments for certified payroll record violations pursuant to Lab01
Code section 1776, subdivision (g), is not a mandate since it does not require any
activity of the awarding body. Additionally, this requirement does not result in a new
program or higher level of service because the obligation already was subsumed in
Labor Code section 1727 which required “the awarding body shall withhold and retain
therefrom all amounts which have been forfeited pursuant to . .. the terms of this
chapter,” and Labor Code section 1776, subdivision (g), is part of the same chapter as
section 1727. '
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Regarding the requirement that districts put certain projects out for bid, Public Contract

~Code section 22030 allows .a school district or community college district to decide

whether to subject itself to the thresholds set forth in the Uniform Public Construction
Cost Accounting Act (UPCCAA) or the other work limits thresholds set forth in
sections 20114 or 20655 of the Public Contract Code. Therefore, any project that does
not create a mandate to contract with private parties under both sets of thresholds

~ should not be considered a mandate for subvention purposes.

The Commission should require a new declaration from the clarmant to Justlfy the test
claim, since in the limited circumstances in which a mandate might exist to contract
with private parties for a public project, the three alleged mandates cause virtually no
increased costs.

These comments are addressed, as necessary, in the following analysis.

Position of Department of General Services, Office of Public School Construction

The Office of Public School Construction (OSPC), in commenting on the test claim
amendment addressing Labor Codg section 1771.7, states-that participation by a school district
in the School Fac1l1ty Program (SEP), established by Chapter 12.5 of the Education Code, is
voluntary:

The Education Code does not compel a district to obtain funding from the
State through the SFP as a condition of building schools. School districts
may choose to build facilities through the use-of district raised funds.
Program elements are only required if a district chooses to participate in
the program. Additionally, Labor Code ... Section 1771.7 states “an
awarding body that chooses to use funds derived from the Kindergarten-
University Public Education Facilities Bond Act of 2002 ... for a public
works proj ect, shall initiate and enforce ... a labor compliance
program”.'%

The OSPC further states that the State Allocation Board (SAB) has author1ty to increase the per
pupil grant amount to accommodate the State’s share for the additional costs due to the initiation
and enforcement of an LCP; the increases were: approved by the SAB on July 2,2003, and are
currently being p1ov1ded . E

OSPC filed an amendment to its September 15, 2003 comments addressing new bond money for
public school construction that subsequently became available. The comments were amended to

_state:

. Additionally, Labor Code ... Section 1771.7 states “an awarding body that
chooses to use funds derived from the Kindergarten-University Public Education
Facilities Bond Act of either 2002 or 2004 ... for a public works project, shall
initiate and enforce ... a labor compliance program.”

The OSPC further states that the State Allocation Board (SAB) has authority to
increase the per pupil grant amount to accommodate the State’s share for the

192 Comments from Department of General Services, Ofﬁce of Public School Cohstructio‘n,
Luisa M. Park, Executive Officer, September 15, 2003, page 1.
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additional costs due to the initiation and enforcement of a LCP for school projects
funded from Proposition 47 or Proposition 55. Proposition 1D does not require
school districts to enforce a LCP; therefore, projects that include LCPs are not
eligible for funding increases under this bond. ,

These comments are addressed as nec'essary in the following analysis.

Interested Person -- State Building and Constructlon Trades Council of Callforma
(AFL-CIO) -

The State Building and Construction Trades Council (SBCTC) filed comments on the test claim’
as an interested person, pursuant to Title 2, California Code of Regulations, section 1181.1,
subdivision (/). The SBCTC states that the test claim should be denied for the following reasons:

1. Any “mandate” imposed by the CPWL is on private contractors, not the local agency. It
is possible that if private contractors have higher labor costs, such costs might be passed
on to their customers; however, the contractor’s cost of paying higher wages to workers
on a project may well be offset by the increased skill and productivity of those workers.

- s Severalrecent studies-conelude that the-prevailing wage-law-does not actually increase
total school construction costs, and the claimant has presented no evidence to the
contrary. SBCTC provided a copy of one study: “A Comparison of Public School
Construction Costs” by Peter Philips, Ph.D., Professor of Economics, University of Utah,

* February, 2001.'% o . :

2. Although the CPWL does impose minor direct costs on school districts to administer and
enforce the law, what has occurred since 1975 is the opposite of an unfunded state
mandate since the state has taken upon itself responsibilities that were formerly borne by
local agencies — i.e., determining prevailing wage rates and enforcing the CPWL.

3. Itis correct to state that there has been some expansion in the definition of “public work”
since 1975; however, many of the changes to that definition were actually clarifications
of the pre-1975 statutory language and claimant has not presented any evidence that these

. minor changes have had any p1act1ca1 effect on school district construction prOJects

The SBCTC did not file comments on the draft staff analysm

13 The claimant is not seeking reimbursement for the cost of increased salaries, which would
not be reimbursable in any case pursuant to City of Anaheim v. State of California (1987)
189 Cal.App.3d 1478, 1484.
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COMMISSION FINDINGS

The courts have found that article XIII B, section 6 of the California Constitution'** recognizes
the state constitutional restrictions on the powers of local government to tax and spend.'® “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased
financial responsibilities because of the taxing and spendlng 11m1tat10ns that artlcles XIII A
and XIII B impose.”'% : :

A test claim statute or executive order may impose a reimbursable state-mandated program if it
orders or commands a local agency or school district to engage in an activity or task 97 In
addition, the required activity or task must be new, constituting a “new program > or it must
create a “higher level of service” over the previously 1equlred level of service.!®

The courts have defined a “program” subject to article. XIII B, section .6, of the California
Constitution, as one that carries out the governmental function of providing public services, or
a law that imposes unique requirements on local agencies or school districts to im oplemen‘[ a
state policy, but does not apply generally to all residents and entities in the state.

determine if the program is new or imposes a higher level of service, the test claim
requirements must be compared with the legal requirements in effect immediately before the
enactment of the test claim statutes.'!® A “higher level of service” occurs when there is “an
increase in the actual level or quality of governmental services provided.”'!!

104 Article XIII B, section 6, subdivision (a), (as amended By Proposition 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a subvention of funds
to reimburse that local government for the costs of the program or increased level of service,
except that the Legislature may, but need not, provide a subvention of funds for the following
mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation
defining a new crime or changing an existing definition of a crime. (3) Legislative mandates

~ enacted prior to January 1, 1975, or executive orders or regulations initially 1mplement1ng

~ legislation enacted pr101 to J anuary 1, 1975 ” -

105 Departmem‘ of Finance v. Commission on State Mandates (Kern Hzgh School Dzst ) (2003)
30 Cal.4th 727, 735.

19 County of San Diego v. State of California (County of San Diego) (1997) 15 Cal.4th 68, 81.
197 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

198 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar). '

199 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of Los Angeles);
Lucia Mar, supra, 44 Cal.3d 830, 835).

- 10 San Diego Unified School Dist., supra 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d |
830, 835.

" San Diego Unified School Dist., supra, 33 Cal.4th 859, 877 _ o
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Flnally, the newly required activity or increased level of service must impose costs mandated
by the state. !

The Commission is vested with exclusive authority to adjudicate dlsputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.8 In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as
an “equitable 1emed¥ to cure the perceived unfairness resulting from pohtlcal de01s1ons on
funding priorities.’

The analysis addresses the following issues:

e Do the test claim statutes, regulations or alleged executive orders impose a state-
mandated program on K-12 school districts or community college districts within the
meaning of article XIII B, section 6 of the California Constitution?

e Do the test claim statutes or regulations impose a new program or higher level of
service within the meaning of article XIII B, section 6 of the California Constitution?

_® Do the test claim statutes or regula‘uons impose costs mandated by the state within the -

“meaning of Government Code section 17514 and article XIII B, section 6 of the
California Constitution? :

Issue 1: Do the test claim statutes, regulations or alleged executive orders impose a
= state-mandated program on K-12 school districts or community college
districts within the meanmg of article XIII B, section 6 of the Callforma
Constitution?

For the test claim statutes, regulations or alleged executive orders to impose a state-mandated
program, the language must order or command a school district or community college district
to engage in an activity or task. Ifthe language does not do so, then article XIII B, section 6 is
not triggered. Moreover, where program requirements are only invoked after the district has
made an underlying discretionary decision causing the requirements to apply, or where
participation in the underlying program is voluntary, courts have held that resulting new
requirements do not constitute a reimbursable state mandate.'”” Stated another way, a
-reimbursable state mandate is created when the test claim statutes or regulations establish

conditions under which the state, rather than a local entity, has made the decision requiring the f o

district to incur the costs of the new program. e

"2 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

1B Kinlaw v. State of California (1991) 54 Cal 3d 326, 331-334; Government Code sections
17551, 17552.

14 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. Staz‘e of
California (1996) 45 Cal. App 4th 1802, 1817 (City of San Jose)

15 City of Merced v. State of California (1984) 153 Cal. App 3d 777, 783; Kem High School
Dist., supra, 30 Cal.4™ 727, 727."

18 San Diego Unified School Dist., supra (2004) 33 Cal 4th 859, 880.
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The claimant asserts the test claim statutes, regulations and alleged executive orders require -
districts to perform new activities to comply with state prevailing wage requirements, the costs
of which are reimbursable under article XIII B, section 6. Since the provisions of the CPWL
are only applicable to public works projects lpe1formed under contract, and not to work carried
out by a publlc agency with its own forces,'! the analysis must first address whether the state
is requiring a school district or commumty college district to engage in any public works
projects or to contract out for such projects. Then, the alleged new activities must be analyzed .
to determine whether they are required or mandated by the plain language of the test claim
statutes, regulations, or alleged executive orders.

Do Districts Have Discretion to Undertake Public Works Projects?
Types of Public Works Projects Subject to CPWL

The Labor Code sets forth the types of projects that are considered “public works,” subject to
the CPWL. Prior to 1975, public works projects subject to prevailing wages generally
included: 1) construction; 2) alteration; 3) demolition; 4) repair work; 5) work done for
~irrigation, utility, reclamation and improvement districts; 6) street, sewer or other

" improvement work; 7) laying of carpet; and 8) maintenance work.''® Slnce 1975, the test
claim statutes added new types of public works projects: '

o Labor Code section 1720 was modified to add:

‘o' public transportation demonstration projects (effective August 7, 1989);

o design and preconstruction, including land surveying (effective
January 1, 2001); and

o installation projects (effective January 1, 2002).

e Effective January 1, 1981, Labor Code section 1720.2 was amended to include projects
done under private contract where the property subject to the contract is privately
owned but upon completion of the construction work more than 50 percent of the
property is leased to the state or a political subdivision for its use and the construction

--work is performed according to plans or specifications furnished by the state or a
. political subdivision with a lease agreement that is entered into between a lessor and.
' the state or political subdivision as lessee during or upon completion. of the project.

e Effective January 1, 2000, Labor Code section 1720.3 was amended to state that
contracts for the removal of refuse from a public works construction site entered into
by “any political subdivision” — which includes K-12 school districts and commumty
college districts — are public works projects.

Each of these new types of public works projects is now subject to the CPWL.'" The t1m1ng
for CPWL coverage is significant here for purposes of the mandates analysis. The pre-existing

71 abor Code section 1771.
18 I .abor Code sections 1720 and 1771 in effect as of January 1, 1975,

"9 1 abor Code section 1771: “... not less than the general prevailing rate of per diem wages
for work of a similar character in the locality in which the public work is perfonned . shall be
paid to all w01kers employed on public works
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public works projects were already subject to the pre-existing CPWL administrative
requirements, while the new public works projects only became subject to and therefore
triggered the pre-existing requirements at the time they were enacted. 120 Thus, for pre-existing
public works projects, only the newly-imposed CPWL administrative requirements that are
claimed could be subject to reimbursement. For newly-covered public works projects,
however, all CPWL administrative requirements that are claimed, both pre- ex1st1ng and new,
could be subject to reimbursement. '

Discretion to Undertake Public Works Projects

The foregoing provisions show that the CPWL covers a broad range of public works projects.
The decision to undertake such projects could arise in a myriad of ways, from a district-level
decision to an initiative enacted by the voters.

‘With regard to K-12 school districts, Education Code section 17593 requires those districts to
keep schools in repair:

The clerk of each district except a district governed by a city or city and
county board of education shall;-under the direction of the governing
board, keep the schoolhouses in repair during the time school is taught
therein, and exercise a general care and supervision over the school
premises and property durmg the vacatlons of the school

Moreover, Education Code section 17565 requires the governmg board of any school district
to “furnish, repair, insure against fire, and in its discretion rent the school property of its
districts.”

Education Code section 17002 defines “good repair”bto mean:

[TThe facility is maintained in a manner that assures that it is clean, safe,
and functional as determined pursuant to an interim evaluation instrument
developed by the Office of Public School Construction. The instrument
shall not require capital enhancements beyond the standards for which the
facility was designed and constructed.

- With regard to community college districts, Education Code section 81601 states:
The governing board of a community college t‘i;ilzéﬁ'i_‘ét'shall' furnish, repair,
insure against fire, and in its discretion rent the school property of its
districts. ... '

Thus, both K-12 school districts and community college districts are required by statute to
repair the school property of their districts. Since “property” includes “any external thing over
which the rights of possession, use, and enjoyment are exercised, »121 the requirement to repair
includes real property as well as facilities owned by the district. Moreover, because the term
“repair” is defined as “to restore to sound condition after damage or injury” and “to renew or

_ 120 See footnote 97 regarding effective date for CPWL coverage of des1gn and pre-
construction, including land surveying.

fal ~ Black’s Law Dictionary, Seventh Edition, 1999, page 1232 column 2.
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refresh,”!

the Commission finds that “repair” includes “maintenance” for purposes of these
provisions. ’

These statutes, therefore, require K-12 school dlstrlcts and communlty college districts to
repair and maintain their facilities and property. :

Aside from the above statutory requirements, however, the state has not required districts to
undertake other public works projects that do not involve repair or maintenance, including the
newly-covered public works projects. In fact, with régard to new construction of school °
buildings, the Second District Court of Appeal has stated: “Where, when or how, if at all, a
school district shall construct school buildings is within the sole competency of its governing
" board to determine.”'*

In comments filed December 2, 2008, claimant argues that local school districts are required
by state law to construct school facilities and use state funds and, therefore, the activities
required by the test claim statutes and regulations are reimbursable in those circumstances.
The claimant states, on page 2 of its comments, the following;:

Article IX, Section 5, of the California Constitution requires the Legislature to
.. provide for a system of common schools by which a free school shall be kept
up and supported in each district ...” The Constitution makes public education a
- matter of statewide rather than local concern. [Citation omitted.] The
Legislature’s power over the public school system is plenary, subject only to
constitutional restraints. [Citation omitted.] “Where the Legislature delegates the
local functioning of the school system to local boards, districts or municipalities,
it does so, always, with its constitutional power and responsibility for ultimate
control for the common welfare in reserve.” [Citation omitted.]

- The Legislature has stated repeatedly that it is an obligation and function of the
state to provide adequate school sites and buildings for the public school system
and has delegated this duty to local school districts. [Footnote omitted citing
Education Code sections on the State School Building Aid Law of 1949 and 1952,
School Housing Aid for Rehabilitation and Replacement of Structurally -

Inadequate School Facilities, Urban School Construction Law of 1968, the Leroy

_ Greene State School Bu;],dmg Lease-Purchase Law of 1976 and the School
District Revenue Bond Act.] Indeed, there is a tremendous unmet need for new
construction and modernization. The California Department of Education
estimated as.of September 2007 that 16 new classrooms and 21 modernized
classrooms per. day are needed. ...Once the local school districts are funded,
hundreds of state statutes and regulations govern all aspects of planning and
building new school facilities. ... Numerous helpful publications have been
issued by the California Department of Education and the Office of Public School
Construction. Regardless, the actual construction of the facilities is the
responsibility of the local school districts to be accomphshed pursuant to these
state rules when utilizing state funds.

122 Webster’s IT, New Collegiate Dictionary, 1999, page 939, column 2.
123 people v. Oken, supra, 159 Cal.App.2d 456, 460.
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There are also specific statutory requirements for providing school facilities.

- Governing boards are legally required to build new school facilities when there is
a vote by the district directing them to do so, as required by Education Code
section 17340. Section 17573 requires the governing board to provide a “warm,
healthful place” for children to eat their lunches. Section 17576 requires that
sufficient restrooms are provided. If a school facility is found unsafe, Education

‘Code Sections 17367 and 81162 (pertaining to K-12 school districts and
community college districts respectively) require that the governing board adopt a
plan to either repair, reconstruct, or replace the unsafe school building.

The Commission disagrees with the claimant’s argument that school districts are required by
state law to construct school facilities and use state funds. It is true, as claimant states, that
courts have consistently held public education to be a matter of statewide rather than a local or
mummpal concern, and that the Legislature’s power over the public school system is
plenary.'** These conclusions are true for every Education Code statute that comes before the
Commission on the question of reimbursement under article XIII B, section 6 of the California
__Constitution. It is also true that the state is the beneficial owner of all school properties and
that local school districts hold title as trustee for the state.'*

Nevertheless, article IX, section 14 of the California Constitution allows the Legislature to
authorize the governing boards of all school districts to initiate and carry on any program or
‘aetivity, or to'act in any manner that is not in conflict with state law. In this respect, it has
been and continues to be the legislative policy of the state to strengthen and encourage local
responsibility for control of public education through local school districts.'*® The governing
boards of K-12 school districts may hold and convey property for the use and benefit of the
school district.'*” Governing boards of K-12 school districts have also been given broad
authority by the Legislature to decide when to build and maintain a schoolhouse and, “when
desirable, may establish additional schools in the district. 1282 Governing boards of community
college districts are requrred to manage and control all school property within their districts,
and have the power to acquire and improve property for school purposes. 12 Thus, under state
law, the decision to construct a school facility lies with the governing boards of school districts
: and commumty college dlstrlcts and i is not legally compelled by the state.

- Moreover, the claimant 1ms1nterprets Education Code sections 17367 and 81 162 These '
statutes do not require the governing boards of K-12 and community college districts to
reconstruct or replace school buildings. These statutes require school district and community
college district governing boards to prepare an estimate of the costs when a report from an

12+ See, Hayes, supra, 11 Cal. App 4th 1564 1579, fn. 5; California Teachers Assn.v Huﬁ’
(1992) 5 Cal.App.4th 1513, 1524; Hall'v. City of Taft (1956) 47 Cal.2d 177, 179.

12 Hayes, supra, 11 Cal.App.4th 1564, 1579, fn. 5.

128 Colifornia Teachers Assn., supra, 5 Cal. App.4th 1513, 1523; Educa’clon Code
section 14000.

127 Bducation Code sections 35162.
128 B ducation Code sections 17340, 17342, ,
129 Educatlon Code sections 81600 81606, 81670 et seq., 81702 et seq.
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examination of a school building shows that it is unsafe, and to use the information acquired to
‘establish a system of priorities for the repair, reconstruction, or replacement of that building -
based on the estimate of costs. The statutes state in relevant part the following:

Whenever an examination of the structural condition of any school building of a
school district has been made by the Department of General Services, or by any
licensed structural engineer or licensed architect for the governing board of the
school district, or under the authorization of law, and a report of the examination,
including the findings and recommendations of the agency or person making the
examination, has been made to the governing board of the district, and the report
shows that the building is unsafe for use, the governing board of the district shall
immediately have prepared an estimate of the cost necessary to make such repairs
to the building or buildings as are necessary, or, if necessary, to reconstruct or ‘
replace the building so that the building when repaired or reconstructed , or any
building erected to replace it, shall meet such standards of structural safety as are
established in accordance with law. The estimate shall be based on current costs
and may include other costs to reflect modern educational needs. Also an
estimate of the cost of replacement based on the standards established by the State
Allocation Board for area per pupll and cost per square foot, shall be made and
-reported.

--The report repaired by this section shall include a statement that each of the
buildings examined is safe or unsafe for school-use. For the purpose of this
statement the sole consideration shall be protection of life and the prevention of
personal injury at a level of safety equivalent to that established by Article 3
(commencing with Section 17280) of this chapter and the rules and regulations
adopted thereunder, disregarding, insofar as possible, such building damage not
jeopardizing life which would be expected from one disturbance of nature of the
intensity used for design purposes in said rules and regulations.

The governing board, utilizing the information acquired from the examination and

‘report developed pursnant to this section, shall establish a system of priorities for
the repair, reconstruction, or replacemem‘ of unsafe school buzldmg.s' (Empha31s
added.) : :

There are no statutes or regulations requiring the governing boards of school districts to
construct or reconstruct unsafe buildings. The decision to reconstruct, or even abandon an
unsafe building, is a decision left to the discretion of a school district. In Santa Barbara
‘School District v. Superior Court, the California Supreme Court addressed a school district’s
decision to abandon two of its schools that ‘were determined unsafe, instead of reconstructing a
new building, as part of its desegregation plan.'*® The court held that absent proof that there
were no school facilities to absorb the students, the school district, “in the reasonable exercise
of its discretion, could lawfully take this action.”™' The court describes the facts and the
district’s decision as follows:

130 Santa Barbara School District v. Superior Court (1975) 13 Cal.3d 315, 337-338.
1Bl 1d. at page 338.
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On August 12, 1971, the Board received a report that the Jefferson school was

~ structurally unsafe within the requirements of section 15503 [a former statute with.
language similar to Education Code sections 17367 and 81162]. The report
recommended that a structural engineer be retained to determine whether the
school should be repaired or abandoned, since if it cannot be repaired, it must be
abandoned pursuant to section 15516. On May 15, 1972, three days before the
final meeting of the Board, the superintendent received a report concerning the
rehabilitation or replacement costs of the Jefferson school. The report found that
it would cost $621,800 to make the existing structure safe and $655,000 to build
an entirely new building. Accordingly, in fashioning the Administration Plan, the
superintendent made provision therein for closing the Jefferson school.  The
Board would certainly be properly exercising its discretion in a reasonable
manner were it to approve abandoning this building in view of the extreme cost.
The determination of the questions whether a new school was needed to replace
this structure or whether existing facilities could handle the Jefferson school
students due to an expected drop in elementary enr ollment was pr opelly w1thm

" the Board’s discretion.'* -

* Thus, the state has not legally compelled school districts to construct new school fa0111t1es in

these circumstances.

= Moreover, the financing of school facilities has traditionally been the responsibility of local

government, with assistance provided by the state. In 1985, the California Supreme Court
decided Candid Enterprises, Inc. v. Grossmont Union High School District, which provides a
good historical summary of school facility funding up until that time. 133

In California the financing of public school facilities has traditionally been the
responsibility of local government. “Before the Serrano v. Priest decision in

1971, school districts supported their activities mainly by levying ad valorem

taxes on real property within their districts.” [Citation omitted.] Specifically,

although school districts had received some state assistance since 1947, and

especially since 1952 with the enactment-of the State School Building Aid Law of - -

1952 (Ed. Code, § 16000 et seq.), they financed the construction and maintenance = .. . .
of school facilities through the issuance of local bonds repald from real property . — -

taxes.

After the Serrano decision [citation omitted] and to the present day,'loeal
government remained primarily responsible for school facility financing, but has
often been thrust into circumstances in which it has been able to discharge its
responsibility, if at all, only with the greatest difficulty. In these years, the burden
on different localities has been different: extremely heavy on those that have
experienced growth in enroliment, light on those that have experienced decline,

- and somewhere in between on those that have remained stable.

B2y at page 337.

133 Candid Enterprises, Inc. v. Grossmont Union High School Dist. (1985) 39 .Ca1.3d7878.
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In the early 1970’s, because of resistance to increasing real property taxes,
localities throughout the state began to experience greater difficulty in obtaining
voter approval of bond issues to finance school facility construction and
maintenance. As a result, a number of communities chose to impose on

" developers school-impact fees ... in order to make new development cover the
costs of school facilities attributable to it. [Citation omitted.]

With the passage of Proposition 13 in 1978 the burden of school financing
became even heavier. “Proposition 13 prohibits ad valorem property taxes in
excess of 1% except to finance previously authorized indebtedness. Since most
localities have reached this 1% limit, school districts cannot raise property taxes
even if two-thirds of a district’s voters wanted to finance school construction.”
[Citation omitted.] Moreover, although Proposition 13 authorizes the imposition
of “special taxes” by a vote of two-thirds of the electorate, such special taxes have
rarely been imposed, remain novel, and as consequence are evidently not
perceived as a practical method of school facility financing — especially in view of
the need for a two-thirds vote of the electorate to approve them. [Citation.
omitted.]

In the face of such difficulties besetting local governments, the state has not taken
over any substantial part of the responsibility of financing school facilities, less

still full responsibility. To be sure, in order to implement the Serrano decision the
Legislature has significantly increased assistance to education. But it has
channeled by far the greater part of such assistance into educational programs and -
the lesser part into school facilities; in fiscal year 1981-1982, for example, only

3.6 percent went for such facilities. [Citation omitted. s ¥

State assistance for construction of school facilities comes exclusively from statewide general
obligation bonds, and is implemented through the State Allocation Board.'*® The general

obligation bonds approved by the voters from 1949 through 1998 for school facilities, and the
amounts available for assistance, are listed below:

Bond Initiative

‘School Bulldmg AidLawof 1949

School Building Aid Law of 1952

$250,000,000

$185,000,000
$100,000,000

$220,000,000

$300,000,000
$200,000,000

Funds Authorized

134 17 ot pages 881-882.

135 See also Exhibit Q, pages 1613-1659, “School Facility Fmancmg, A History of the Role of
the State Allocation Board and Option for the Distribution of Proposition 1A Funds,” by Joel
Cohen, Prepared at the Request of Senator Quentm Kopp, February 1999.

136 14, at page 1636
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Scl_ldol Building Aid Law of 1952 (continued) $260,000,000
' $275,000,000
-$350,000,000
$150,000,000
School Bu1ldmg Lease Purchase Bond Law of $500,000,000
1982 ' :
School Building Lease-Purchase Bond Law of $450,000,000
1984
Green-Hughes School Building Lease- Purchase | $800,000,000
School Facilities Bond Act of 1988 $800,000,000
1988 School Facilities Bond Act $800,000,000
1990 School Facilities Bond Act $800,000,000
.Sehool Faeilities Bond Act 0f 1990. - $800,000,000.
School Facilities Bond Act of 1992 $1,900,000,000
1992 School Facilities Bond Act $900,000,000
-| Public Education Facilities Bond Act of 1996 - - | $3,000,000,000
(Pr oposition 203) '
Class-size Reduction Kindergarten-University $9,200,000,000
Public Education Facilities Bond Act of 1998
(Proposition 1A)

In 2002, the voters approved Propositions 47 and 55, the Kindergarten-University Public
Education Facilities Bond Acts, which provided an additional $21.4 billion in state funding for
school facility projects.”*” In 2006, the voters approved Proposition 1D to provide an
additional $7.3 billion in bond funds to assist K-12 school districts to repair and modernize

- older facilities, and to accommodate-overcrowding and future enrollment growth." 138

Béfot® Proposition 13, these bond funds were provided to school districts through loan
programs, in which districts were required to repay their assistance with property tax revenues
or local bond funds. After Proposition 13, the State Allocation Board shifted its pohcy of

. providing bond fund assistance from a loan-based program to a grant-based program. 139 '
Today, the grant funds are provided through the School Facﬂlty Program, under the prov151ons

137 See ante, pages 12-13.

138 Exhibit BB to Item 6, January 30, 2009 Commission Hearing, School Facility Program
Handbook, July 2007, page 2104.

139 Exhibit Q to Item 6, January 30, 2009 Commission Hearing, pages 1622-1623, 1629,
“School Facility Financing, A History of the Role of the State Allocation Board and Option for
the Distribution of Proposition 1A Funds,” by Joel Cohen, Prepared at the Request of Senator
Quentin Kopp, February 1999. ' . N
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of the Leroy F. Greene School Facilities Act of 1998 (Ed. Code, § 17170.10 et seq.). The
School Facility Program Handbook, published by the State Allocation Board, Office of Public
School Construction in July 2007, is in Exhibit BB of the record. Under the School Facility

" Program, state bond funding is provided in the form of per pupil grants, with supplemental
grants for site development, site acquisition, and other project specific costs when
warranted.'*® New construction grants provide funding on a 50/50 state and local match basis.
Modernization grants provide funding on a 60/40 basis. Districts that are unable to provide
local matching funds and are able to meet the financial hardshlp provisions may be eligible for
additional state fundlng

Not all school districts elect to receive assistance from state bond funds when constructing
new facilities. The “School Facility Financing” handbook prepared in February 1999
(Ex. Q), states in endnote 2 on page 1653, that:

If a school district wants state funding for construction or repair of a school, it
must apply to the State Allocation Board for the money. There are school
districts that repair and construct school buildings without the assistance from

" the State Allocation Board (i.e., San Diego Unified School District, San Luis
Unified School District). (Emphasis added.)

Moreover, Education Code section 17268 further provides that a governing board of a school
district that “elects not to receive state funds” pursuant to the School Facility Program is not
required to comply with specified environmental reports when constructing school facilities.

In addition, school districts have the authority to seek financing from alternative local sources.
For example, in 1986, the voters approved Proposition 46, which amended Proposition 13
(Cal. Const., art. XIII A, § 1, subd. (b)) by restoring to local governments, including school
districts, the ability to issue local obligation bonds and to levy a property tax increase to pay
the debt service subject to a two-thirds vote of the local electorate. This amendment allowed
school districts to augment the 1% cap on propert taxes and to secure additional bond
indebtedness to build and improve their schools.'** Also in 1986, the Legislature authorized

~ school districts to directly impose developer fees on new developments to finance school

140 Exhibit BB to Item 6, January 30, 2009 Commission Hearmg, School Facility Program
~Handbook, July 2007, page 2103. .

41 Ibid. : .
142 See also, Education Code sections 15100 et seq., 81901 et seq.
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construction.'® Proceeds from the sale of surplus property, '** Mello-Roos funds, and federal
grants may also be available.'*

| Therefore, the state has not legally compelled school districts to construct new school facilities

or undertake other public works projects that do not involve repair or maintenance. “Where,
when or how, if at all, a school district shall construct school buildings is w1th1n the sole
competency of its govermng board to determine.”'*

Moreover, the Commission finds that school districts are not practically compelled by the state
to construct new facilities and use state funds. Claimant argues that school districts are
practically compelled to construct new school facilities when existing facilities become
inadequate. Claimant further argues that practical compulsmn exists because the “Legislature
has not provided local districts sufficient taxing authority.”'

Absent such legal compulsion, the courts have ruled that at times, based on the particular
circumstances, “practical” compulsion might be found. The Supreme Court in Kern High
School Dist. addressed the issue of “practical” compulsion in the context of a school district -

"~ __that had participated in optional funded programs in which new requirements were imposed. - -

In Kern, the court determined there was no “practical” compulsion to participate in the
underlying programs, since a district that elects to discontinue participation in a program does
not face “certain and severe ... penalties” such as “double ... taxation” or other “draconian”

- censequences.*® Rather, local entities that have discretion will make the choices that are

ultimately the most beneficial for the entity and its community:

As to each of the optional funded programs here at issue, school districts
are, and have been, free to decide whether to (i) continue to participate and
receive program funding, even though the school district also must incur
program-related costs associated with the [new] requirements or

(ii) decline to participate in the funded program. Presumably, a school
district will continue to participate only if it determines that the best
interests of the district and its students are served by participation — in
other words, if, on balance, the funded program, even with strings '
attached, is deemed beneficial. And, presumably, a school district will

13 Exhibit Q to Item 6, January 30, 2009 Commission Hearing, page 1631; see also, Education

Code section 17620, subdivision (a)(1), which states that “The gover